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QUESTION PRESENTED 


The question presented is whether in an action for per¬ 
sonal injuries the Pretrial Order controls the subsequent 
course of the litigation unless modified to prevent mani¬ 
fest injustice. 
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Umftit States ffimtrt of Appeals 

Fob the District of Columbia Circuit 


No. 12,897 


Pennsylvania Greyhound Lines, Appellant, 

v. 

Daisy McKenzie, Appellee, 


Appeal from the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 

This is an appeal by Pennsylvania Greyhound Lines, 
Inc., defendant below, from a judgment in the sum of 
$35,000.00 in favor of Daisy McKenzie, plaintiff below. 
This judgment was entered upon the verdict of a jury in 
the United States District Court for the District of Co¬ 
lumbia, in an action seeking damages for personal injuries 
sustained by the plaintiff. Jurisdiction in the United 
States District Court for the District of Columbia is al¬ 
leged in the Complaint filed March 26, 1954. This Court 
has jurisdiction of this appeal under the provisions of 28 
U.S.C. 1291,1292. 
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STATEMENT OF THE CASE 

The plaintiff, Daisy McKenzie, was a passenger npon a 
motor bus owned by the defendant Greyhound which was 
involved in an accident at about 12:30 AM. on October 5, 

1953, on the New Jersey Turnpike. 

The defendant admitted its liability to the plaintiff in 
its opening statement. 

The trial of this cause began on April 19, 1955 and 
terminated on April 22. Prior thereto on March 11, 1955 
the pretrial conference was held at which time the plaintiff 
submitted a Pretrial Statement, incorporated as part of 
the Pretrial Order, which delineates with great particu¬ 
larity and definiteness the exact physical and emotional 
injuries which she claimed resulted from the accident and 
for which she was claiming damage (J.A 5A-6A). There¬ 
after on March 15, 1955 the defendant filed a motion to 
amend the original Pretrial Order asking an order per¬ 
mitting it to review the medical records concerning the 
plaintiff’s confinements at the District of Columbia Gen¬ 
eral Hospital (J.A 8A-9A). Formal opposition was filed 
to this motion (J.A 10A). This motion to amend was 
orally argued on March 31,1955 before the Pretrial Judge 
and an order entered granting defendant the right to in¬ 
spect the records (J.A 11 A). 

On April 8, 1955 the defendant made the review and 
inspection authorized by the aforesaid order and learned 
that in addition to the injury to the lower right leg, the 
plaintiff was suffering from a rare, systemic disease desig¬ 
nated as scleroderma with associated enlargement of the 
heart, pulmonary fibrosis of the lungs, involvement of 
the pancreas, and tightening of the skin of the face and 
extremities. These conditions were noted at the time of 
the plaintiff’s discharge from the hospital about June 21, 

1954. 
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The Pretrial Order set out in great detail the precise 
injuries claimed (J.A. 5A-6A). It did not include sclero¬ 
derma, enlargement of the heart, pulmonary fibrosis, in¬ 
volvement of the pancreas, or tightening and bronzing of 
the skin of the face and hands. 

At the trial of the case the plaintiff through counsel 
made no mention of scleroderma in the opening state¬ 
ment, however, during her direct examination her attor¬ 
ney began to inquire of her whether or not the skin on 
her hands was tight, shiny, and stiff (J.A. 25A). It 
should be pointed out that in advanced cases of sclero¬ 
derma the skin on the hands and feet becomes tight and 
ultimately the tightness in the skin of the fingers becomes 
so severe that the hands become clawlike. When it be¬ 
came apparent that the plaintiff was injecting this disease 
into the litigation, timely objection was made by the de¬ 
fendant and it was pointed out to the trial judge that this 
attempt amounted to a material variance clearly violative 
of Buie 16, Federal Buies of Civil Procedure (JJL 25A- 
26A). The trial judge in ruling completely ignored the 
Pretrial Order when he held that the plaintiff could raise 
this complex medical question because the pleadings set 
up “permanent injuries.” He held that the issue of sclero¬ 
derma was not outside the record, when in fact the word 
does not appear in either the original Complaint or the 
Pretrial Order (J.A. 26A, 3A, 5A-6A). 

This ruling was severely prejudicial in that it permitted 
expert medical witnesses called by the plaintiff to testify 
to the fact that the plaintiff was suffering from sclero¬ 
derma, pulmonary fibrosis of the lungs (J.A. 76A-77A, 
93A-94A); enlargement of the heart (J.A. 49A-50A, 72A, 
76A); involvement of the pancreas (J.A. 98A); and tight¬ 
ening and bronzing of the skin (J.A. 40A-41A), as a re¬ 
sult of the accident. 
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The uncontradicted evidence clearly established that 
this disease affects the entire system (J.A. 85A-87A), 
that its cause is unknown as is its cure (J.A. 85A, 41A, 
55A), that it is a progressive ailment and ultimately fatal 
(J.A. 52A, 96A), that it is infinitely rare (JA. 64A, 90A). 

The trial judge charged the jury that they could award 
the plaintiff damages if they found that the accident either 
caused the disease, or alternatively if they found as a fact 
that the scleroderma preexisted the accident she could be 
compensated if they found that the accident aggravated 
the condition (J.A. 106A-107A). 

RULES INVOLVED 

Rule 16, Federal Rules of 'Civil Procedure: 

“PRE-TRIAL PROCEDURE; FORMULATING- 

ISSUES 

“In any action, the court may in its discretion di¬ 
rect the attorneys for the parties to appear before it 
for a conference to consider 

(1) The simplification of the issues; 

<(2) The necessity or desirability of amend¬ 
ments to the pleadings; 

(3) The possibility of obtaining admissions of 
fact and of documents which will avoid unneces¬ 
sary proof; 

(4) The limitation of the number of expert 
witnesses? 

(5) The advisability of a preliminary refer¬ 
ence of issues to a master for findings to be used 
as evidence when the trial is to be by jury; 

(6) Such other matters as may aid in the dis¬ 
position of the action. 
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“The court shall make an order which recites the 
action taken at the conference, the amendments al¬ 
lowed to the pleadings, and the agreements made by 
the parties as to any of the matters considered, and 
which limits the issues for trial to those not disposed 
of by admissions or agreements of counsel; and such 
order when entered controls the subsequent course 
of the action, unless modified at the trial to prevent 
manifest injustice. The court in its discretion may 
establish by rule a pre-trial calendar on which actions 
may be placed for consideration as above provided 
and may either confine the calendar to jury actions 
or to non-jury actions or extend it to all actions.” 

Buies of the United States District Court for the Dis¬ 
trict of Columbia with amendments to July 1, 1955. 

“Buie 9. MOTIONS. 


“(a) (2) Motions made after notice of pre-trial or 
pending at time of pre-trial may be heard by the pre¬ 
trial judge, in his discretion, and he may dispense 
with points and authorities. No motions, except mo¬ 
tions for continuance, may be made after five (5) 
days from the signing of the pre-trial order without 
the permission of the pre-trial judge.” 


“BTJLE 11. CALENDARING AND ASSIGN¬ 
MENT OF ACTIONS; ASSIGNMENT COMMIS¬ 
SIONER ETC. 


“(d) DAILY ASSIGNMENT FOB PRE-TRIAL 
AND TRIAL. From the general calendar the As¬ 
signment Commissioner shall prepare and post the 
daily assignments for pre-trial and for trial. Except 
when otherwise directed he will not assign for pre¬ 
trial any action for divorce, maintenance, or nullity 
of marriage, or any action to obtain a patent or the 
registration of a trade-mark wherein the Commis¬ 
sioner of Patents is the sole defendant, or any action 
against the United States for War Risk or other life 
insurance. Before assigning for a trial a case against 
the United States for War Risk or other life insur¬ 
ance, he will consult with the Commissioner of Veter¬ 
ans’ Cases as to a suitable time.” 
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STATEMENT OF POINTS 

The trial court erred in permitting the pliantiff to raise 
for the first time during trial the issue that scleroderma, 
a rare systemic disease, was caused or aggravated by 
the accident without having included these issues in the 
Pretrial Order. The trial court ignored the Pretrial 
Order and in so doing permitted surprise as to the only 
issue in the case—damages. 

The trial court erred in charging the jury that they 
could compensate the plaintiff for the disease of sclero¬ 
derma if they found as a fact it was either caused or ag¬ 
gravated by the accident. 

SUMMARY OF ARGUMENT 

The trial judge committed prejudicial error in permit¬ 
ting the plaintiff to offer evidence that she was suffering 
from scleroderma in that the ruling showed an utter dis¬ 
regard for the plain letter of Rule 16 of the Federal Rules 
of Civil Procedure. The Rule itself and all decisions in¬ 
terpreting it without dissent hold that a pretrial order 
controls the subsequent course of the litigation. A vari¬ 
ance between the pretrial order and the proof at trial 
will not be permitted except in unusual cases where sub¬ 
stantial prejudice would result from compliance. In the 
case at bar there was no motion made either before or 
during the trial by plaintiff to amend the original Pre¬ 
trial Order so the portion of Rule 16 dealing with amend¬ 
ments is inapplicable to the plaintiff’s case. 

One of the chief reasons why the United States District 
Court for the District of Columbia adopted a local role 
making the pretrial of civil jury cases, with only certain 
exceptions not here material, mandatory was to simplify 
the issues, both of fact and law, and to eliminate the ele¬ 
ment of surprise. The trial judge herein completely mis- 
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conceived the function of our pretrial procedure for he 
compared the surprise permitted in civil litigation with 
the surprise inherent in a football game. 

The ruling constituted prejudicial error in that it com¬ 
pelled the defendant to prepare its formal defense to the 
only issue in this litigation—damages—on only overnight 
notice as to what evidence it had to combat. The diffi¬ 
culty inherent in the ruling becomes more glaring when 
the Court considers the exceedingly complex medical pic¬ 
ture and the rarity of disease. Simple justice demands 
more. Accordingly the defendant urges that the judg¬ 
ment be reversed and the cause remanded. 

ARGUMENT 

. t * • 

Appellant, hereinafter called defendant, complains that 
it was prejudicial error to permit appellee, hereinafter 
called plaintiff, to offer evidence on the question of 
whether or not the rare disease of scleroderma was either 
directly caused or aggravated by the subject accident 
without having indicated that it was to be raised in her 
Pretrial Order (J.A. 3A-7A). 

It is submitted that this disregard of the Pretrial Order 
is contrary to Rule 16, Federal Rules of Civil Procedure. 
It amounted to what under common law pleading would 
be designated as a material variance. This Court dis¬ 
cussed the binding effect of pretrial procedure in Owen v. 
Schwartz, 85 U.S. App. D. C., 302,177 F. 2d 641, wherein 
it was stated at 305: 

“The purpose of Rule 16, Federal Rules of Civil 
Procedure, is to formulate the issues for trial, and 
when the issues are formulated at a pre-trial hearing, 
the court is required to enter an order reciting such 
action. When entered, such pre-trial order controls 
the subsequent course of the action." 
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In the District of Columbia pretrial procedure is made 
compulsory by the District Court’s own rule and all cases, 
with certain exceptions not material here, are pretried. 
See Rules 11(d) and 12, Rules of the United States Dis¬ 
trict Court for the District of Columbia with amendments 
to July 1, 1955; 1 Barron and Holtzoff, Federal Practice 
and Procedure (West Publishing Co. 1950) at § 473. 

Let us now review the instant Pretrial Order. The 
hearing was held on March 11, 1955 and the Order signed 
by counsel for both sides provides as far as pertinent: 

“The injuries are set forth in annex(ed) statement. 
The principle (principal) permanent injury is to the 
lower end of the right leg.” (J.A. 4A) (Parenthesis 
added) 

Annexed to and made a part of the Order by reference 
is a pleading designated as “Plaintiff’s Pretrial State¬ 
ment” which specifies with great particularity, in accord¬ 
ance with accepted pretrial practice under Rule 16, the 
exact physical injuries which formed the basis of the 
plaintiff’s claim for damages against this defendant Un¬ 
numbered paragraph 3 thereof states: 

“As a result of the negligence and carelessness, as 
stated, plaintiff sustained severe and permanent phy¬ 
sical injuries, pain and suffering, loss of earnings, 
and medical expenses, all of which are continuing. 
Plaintiff suffered cerebral concussion, contusions and 
abrasions of the right side of the face and head, up¬ 
per lip, right knee and lower right leg; sprained right 
hip. She was hospitalized from March 17, 1954 until 
April 13, 1954, and underwent two successive opera¬ 
tions grafting skin from her left hip to the ulcerated 
area of the anterior of her lower right leg. Because 
of poor healing she was again hospitalized from April 
28, 1954 until May 3, 1954, and also from May 21, 
1954 until June 21, 1954, all at District General Hos¬ 
pital.” (J.A. 5A-6A). 

Singularly lacking from the above recital of the plain¬ 
tiff’s allegations of injuries is scleroderma as either hav- 
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ing been directly caused or aggravated. Similarly the 
plaintiff was permitted to offer testimony showing that 
the plaintiff had: 

(1) enlargement of the heart (J.A. 49A-50A, 72A-73A, 
76A) 

(2) fibrosis of the lungs (J.A. 76A-77A, 93A-94A) 

(3) involvement of the pancreas (JAu 98A) 

(4) tightening of the skin (J.A. 4QA-41A) 

These conditions, or even any remotely connected phy- 
siologocal or pathological symptoms were simply not an 
allegation of plaintiff’s case as far as the defendant knew 
until Dr. Pinckney testified on the second day of the trial 
(J.A. 41A-50A). Is such a gross variance of so serious 
a nature in conformity with the plain letter of Buie 16? 
Certainly not, and the prejudice resulting therefrom is so 
glaring as not to require amplification. In McCarthy v. 
Lemer Store Corp., 9 F.R.D. 31 (D.D.C. 1949), Judge 
Holtzoff in discussing the purpose of the pretrial confer¬ 
ence stated: 

“One of the chief purposes of pretrial procedure, 
and the principal usefulness of a pretrial order, is to 
formulate the issues to be litigated at the trial The 
parties are bound by the pretrial order. They may | 
not later inject an issue not raised at the pretrial j 
conference. Otherwise the primary objective of pre¬ 
trial procedure would be defeated. 

“It is assumed by the court that at the pretrial j 
counsel are as thoroughly familiar with the case— 
making as complete a disclosure as they would at the 
trial, and being as completely prepared—as they will j 
be at the trial. This is an unavoidable and inexor- [ 
able duty that the existing Federal practice imposes j 
on members of the bar. To say that parties are not 
bound by the pretrial order is a misunderstanding of j 
the purpose and the office of pretrial.” 

i 

! 

t 

i 

i 

i 
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The case at bar does not represent one of incomplete 
disclosure but rather a situation of no disclosure at dtt. 

Under Rule 9(a) (2) of the District Court it is provided 
that in the event that amendments to the pretrial order 
appear necessary subsequent to the pretrial conference, a 
party should file a motion to amend the pretrial order to 
incorporate therein the new allegations, claims, or theo¬ 
ries. This is accepted practice and, indeed, the law here. 
As indicative of this rule, the defendant herein subse¬ 
quent to the original pretrial hearing on March 11, 1955 
filed such a motion which was argued before the pretrial 
Judge on March 31 (J.A. 8A-11A). At that argument 
in open court plaintiff’s counsel gave no indication that he 
did not intend to be bound by the statement of injuries 
as delineated in the pretrial order. The plaintiff had not 
only a right but an absolute duty to amend prior to the 
second day of trial. Speaking of amendments, the Court 
stated in McCarthy v. Lemer, supra. 

“No doubt situations may occasionally arise in 
which counsel discover some vital new matter, after 
pretrial and before trial The pretrial order may then 
be amended to include the new issue. Application 
may .be made to the Pretrial Court to amend the pre¬ 
trial order.” 

In this case no motion to amend the pretrial order was 
made by plaintiff either in writing prior to trial or even 
orally during the trial of the case. See Fernandez v. 
United Fruit Co ., 200 F. 2d 414, certiorari denied 73 S. 
Ct. 797, 345 U.S. 935. 

In candor this Court should be advised of the fact 
that the defendant had been aware that the plaintiff was 
suffering from scleroderma from April 8, 1955, eleven 
days prior to the commencement of the trial on April 
19, 1955. We learned of it in compliance with an Order 
dated April 5, 1955 signed by the pretrial judge as a 
result of the oral hearing on the Defendant’s Motion To 
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Amend the Pretrial Order (JJL 11A). On April 8th, 
counsel in company with a physician made a complete 
study of the hospital records at the D. C. General Hos¬ 
pital in conformity with the aforesaid order and noted 
specifically that a diagnosis of scleroderma had been 
made by staff physicians on or abont June 21, 1954 It 
is noteworthy at this point that the oral deposition of 
the plaintiff was taken by the defendant on September 
30, 1954 and that there was no mention of scleroderma 
in heT testimony, nor was the disease mentioned either 
on or off the record at that proceeding by either of her 
counsel, both of whom were present. 

% 

This litigation was set for trial by the Assignment 
Commissioner for Tuesday, April 19, 1955. During the 
preceding week, that is the week beginning April 11, 
counsel for defendant had at least four telephone conver¬ 
sations with Mr. Alexander, principal trial attorney for 
the plaintiff during which possible settlement of this liti¬ 
gation was the topic of conversation. Naturally the ex¬ 
tent of .injury was discussed at considerable length for 
it represented in this case of admitted liability the only 
factor to be considered in reaching a monetary evalua¬ 
tion of the plaintiff’s claim. During these discussions 
plaintiff’s counsel did not mention the fact that his client 
was suffering from scleroderma or that she intended to 
attempt to prove that it was either caused or aggravated 
by the accident in question. Nor was mention made of 
the enlargement of the heart, fibrosis of the lungs, in¬ 
volvement of the pancreas, or tightening of the skin. 

In view of the position taken by the trial judge upon 
defendant’s objection to the issue of scleroderma the 
defendant was required to meet an exceedingly complex 
medical issue with almost no opportunity to prepare it¬ 
self. Dr. Theodore Pinckney testified on behalf of the 
plaintiff on April 20, 1955 (J.A. 31A-65A). His testi¬ 
mony took nearly the entire day. It is only necessary 
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to scan the portions of his testimony included in the 
Joint Appendix to realize the absolute complexity of the 
medical questions raised by the injection of scleroderma 
"into the litigation. Defendant admits having a very su¬ 
perficial knowledge of the disease as a result of its learn¬ 
ing about two weeks earlier that the plaintiff was 
afflicted with it. But that superficial acquaintance was 
grossly inadequate to permit of an intelligent and com¬ 
prehensive cross-examination of Dr. Pinckney. Therein 
lies prejudice. In amplification of this defendant states 
that at the conclusion of the trial on April 20, its counsel 
went by taxi to the office of Dr. Boss Veal at 1801 K 
Street, N. W., arriving there about 4:30 P.M., in order 
to discuss developments with Dr. Veal, a specialist in 
circulatory and related diseases, and to solicit his advice 
and appearance as an expert for the defendant. Dr. Veal 
interrupted his appointments to discuss the matter and 
suggested that Dr. Hugh Hussey be contacted, for Dr. 
Veal stated that Dr. Hussey had done more work and 
research on this rare disease than any other physician 
in the District to his knowledge. 

It was not until 6:30 P.M. that counsel was able to 
reach Dr. Hussey by telephone to solicit his advice. He 
agreed to appear for the defendant at 11:00 A.M. the 
next morning. When he appeared counsel for the de¬ 
fendant was able to obtain a ten minute recess to meet 
Dr. Hussey and to discuss the medical aspects of the 
disease. This ten minute period in the corridor of the 
courthouse represented the entire time given the defend¬ 
ant to prepare its defense to these allgations that the 
trauma either produced or aggravated the scleroderma. 

It should be noted here that Dr. Hussey occupied the 
position of medical consultant for the Georgetown Med¬ 
ical School at D. C. General Hospital and in that capac¬ 
ity was consulted at some time concerning her illness, 
concurring in the diagnosis of scleroderma. He had, 
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however, no independent recollection of this and had no 
opportunity to review the hospital records prior to his 
appearance in court on April 21, 1955. * 

In furtherance of defendant’s contention that the trial 
court was in error, this Court is asked to consider Dr. 
Hussey’s testimony on the gravity and rarity of this 
disease. Dr. Hussey testified that scleroderma is a sys¬ 
temic ailment (J.A. 85A-87A). Other systemic diseases 
with which laymen are more familiar, he testified, are 
arteriosclerosis, multiple sclerosis, leukemia, and cancer. 

He testified that the cause or etiology of scleroderma is 
unknown (J.A. 85A). Dr. Pinckney agreed (J.A. 41 A, 
55A). Both doctors agreed that the incidence of the' dis¬ 
ease is far greater in women than men (J.A. 43A, 96A). 

It is most significant to note the harmony between Drs. 
Hussey and Pinckney to the effect that the cause of 
scleroderma is medically unknown, a complete mystery 
(J.A. 85A, 54A). Dr. Hussey testified that trauma could 
not produce scleroderma (J.A. 87A, 96A). Dr. Pinckney 
testified that in all his twenty-three years of practice in 
the District of Columbia during which he has treated 
from one to two thousand people each year for traumatic 
injuries he has never seen a patient who, because of 
trauma, developed scleroderma (J.A. 63A-64A). Dr. 
Hussey opined that in the various hospitals with which 
he was associated no more than six or seven patients per 
year are admitted or treated for scleroderma (J.A. 90A). 
Both doctors testified medically there is no cure and that 
the disease is progressive and ultimately fatal. 

The remarks of the trial judge to defendant’s objec- i 
tion to the injection of scleroderma in issue manifest a 
real misunderstanding of the provisions of Buie 16 and 
the application to be given a pretrial order upon the trial 
of a cause (J.A. 26A). The trial judge apparently felt 
that as long as a plaintiff in an injury action alleges 
permanent injuries (in these words only) in her Com- 
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plaint, the defendant is thereby pnt on notice of the 
particular injuries, illnesses, or diseases the plaintiff in¬ 
tended to relate to the accident or trauma. The trial 
court completely ignored the pretrial order. Certain 
statements made by the trial judge in ruling on defend¬ 
ant’s post verdict motion serve to concretely show his 
misunderstanding of our mandatory pretrial procedure: 

“THE COURT: I don’t know how to express it 
legally but, if you are playing football against a 
single wing formation, you had better look to for¬ 
ward passes. There was scleroderma on the hospital 
records and ulcers that would not heal, and I would 
gather that good medical advise would indicate that 
there should be a defense.” (Record 446.) 

If this analogy by the trial judge likening the surprise 
in a football game to that permitted in civil litigation in 
this jurisdiction be a sound one, then his fellow jurists 
and almost the entire membership of the Bar have been la¬ 
boring long and hard under a gross misapprehension as to 
the letter and spirit of the Federal Rules of Civil Proce¬ 
dure. Counsel for the defendant did not rely upon "good 
medical advice” to forewarn him of what precise injuries 
the plaintiff was to claim damages at the trial, as the trial 
judge indicated he should. The defense—through its 
lawyers not doctors—relied upon the express physical in¬ 
juries set out with great particularity in the pretrial 
order (J.A. 4A-8A). It had every right so to do. If the 
trial judge’s understanding and interpretation of the law 
be correct, then Rule 16 and 26 through 37 of the Federal 
Rules which relate to pretrial and the discovery proce¬ 
dure should be done away with and a return made to the 
older rules and procedures which obtained when lawsuits 
were, indeed, analogous to football games. The Federal 
Rules, including Rule 16 in light of Rule 12 of the local 
rules, were adopted to be followed, not disregarded. 
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In discussing the function of the pretrial conference in 
Burton v. Weyerhaeuser Timber Co 1 FJEfcJ). 571 (D.C.D. 
Ore., 1941), the court stated: 

“Parties are expected to disclose all legal and fact 
issues which they intend to raise at trial, save only 
such issues as may involve privilege or impeaching 
matters. ... I can sympathize with the desire of 
counsel, experienced in the older forms of practice, to 
withhold disclosure of such dramatic issues until the 
midst of trial, but it must be made clear that surprise, 
both as a weapon of attack and defense, is not to be 
tolerated under the new federal procedure. . . . 
Faithfully administered in spirit, . . . the New Rules 
outlaw the sporting theory of justice from federal 
courts.” 

To the same effect are Chemey v. Holmes, 185 F. 2d 
718, (C.A. 7th 1950); United States v. Shubert, 11 FJELD. 
528 (D.C.S.D. N.Y., 1951) 

This was an advanced case. It was also a case in 
which the defendant candidly admitted its liability to the 
plaintiff in its opening statement (J.A. 13A-14A). This 
was done in fairness to the court, the jury, and the plain¬ 
tiff. In so doing the defendant was willing to permit 
the jury to assess the plaintiff damages for those injuries 
set out in the Pretrial Order. It should be stated that it 
was our position that the ulcerated area on plaintiffs 
right leg which resulted from the bruise sustained in the 
accident did not heal normally due to the bilateral veri- 
cose veins which she had. The hospital records and med¬ 
ical reports exchanged prior to trial bear out this conten¬ 
tion. Because the records showed substantial healing in 
April of 1955 of the ulcer, it was felt that we would sub¬ 
mit the matter to the jury without medical testimony on 
the defendant’s behalf. It was a situation in which we 
could not dispute the varicosities with attendant impaired 
circulation so we intended to submit it without medical 
testimony for the defense. But this decision was based 


upon the injuries as, the defense urges, they should have 
been restricted by force of the Pretrial Order, not upon 
the mere “possibility” that a condition as grave medically 
as this “might” be an element of the plaintiff’s allega¬ 
tions of injuries. This was the trial judge’s view (J.A. 
109A-110A). 

Whatever has been said heretofore relative to receiving 
evidence of scleroderma introduced by the plaintiff would 
also apply to the charge to the jury (J.A. 106A-107A). 
It is therefore contended that because this disease and 
the associated pathological conditions were not issues in 
the litigation as framed by the Pretrial Order, it was 
error not only to inject evidence of them into the case but 
also to charge the jury that they could take these condi¬ 
tions into consideration in arriving at their verdict. The 
same reasoning applies. The amount of the verdict is 
clearly indicative of the prejudice to the defendant 

CONCLUSION 

For the aforesaid reasons the appellant urges this 
Honorable Court to reverse the judgment entered on the 
verdict herein and to remand the action to the United 
States Court for the District of Columbia. 

Respectfully submitted 

Joseph S. McCarthy 
Wilbert McInerney 
617 Albee Building 
Washington 5, D. C. 

Attorneys for Appellant 
Pennsylvania Greyhound Lines, Inc. 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

daisy McKenzie, 

416 - 15th Street, S. E., 

Washington, D. C., 

Plaintiff, 

vs. 

PENNSYLVANIA GREYHOUND LINES, 
1110 New York Avenue, N. W., 
Washington, D. C., 


Defendant 
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Civil Action No. 1258—’54 
Complaint for Damages 

(Injuries to Bus Passenger) 

The complaint of Daisy McKenzie respectfully shows 
to the Court as follows: 

1. The matter in controversy exceeds the sum of 
Three Thousand ($3,000.00) Dollars, exclusive of interest 
and costs, and is within the jurisdiction of this Court 
under Title 11, Section 306, of the D. C. Code of Laws 
(1951 Edition). 

2. The plaintiff is an adult citizen of the United 
States and a resident of the District of Columbia; and 
the defendant, Pennsylvania Greyhound Lines, is a cor¬ 
poration doing business in the District of Columbia, with 
offices and other facilities at 1110 New York Avenue, 
N. W., Washington, D. C. 

3. That on, to-wit, October 4, 1953, the plaintiff, Daisy 
McKenzie, having purchased a regular bus ticket for 
transportation by one of the defendant’s buses from New 
York City, N. Y. to Washington, D. C., boarded a bus 
owned and operated by the defendant, at the defendant’s 
New York City terminal for transportation to Washing¬ 
ton, D. C. That said bus while proceeding southward on 
the New Jersey Turnpike, near Woodbury, New Jersey, 
at approximately 12:30 A.M., on, to-wit, October 5, 1953, 
collided with the rear of a trailer-truck also proceeding 

southward on the New Jersey Turnpike. That as 
457 a result of said collision the defendant’s bus left 
the Turnpike highway and turned over three times. 

4. That said collision resulted from the negligence and 
carelessness of the defendant, and the defendant’s driver, 
and as a result of their violation of motor vehicle laws 
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and regulations of the New Jersey Turnpike Authority 
and of the State of New Jersey then in full force and 
effect. 

5. As a result of said negligent collision and of the 
overturning of defendant’s bus, the plaintiff has sustained 
and will sustain serious and permanent physical injuries, 
nervous shock, pain and suffering; has undergone and 
will have to undergo hospitalization and surgery; has 
lost and will lose substantial earnings; and has incurred 
and will incur substantial expense for medical, surgical 
and hospital treatment, and related expenses; all to the 
damage of the plaintiff in the sum of One Hundred Thou¬ 
sand Dollars ($100,000.00). 

WHEREUPON, the plaintiff Daisy McKenzie, demands 
judgment against the defendant, in the sum of One Hun¬ 
dred Thousand ($100,000.00) Dollars, besides costs of 
this action. 

/s/ James K. Hughes 
James K. Hughes, 

/s/ John Alexander 
John Alexander, 

Attorneys for the Plaintiff, 
416 Fifth Street, Northwest, 
Washington 1, D. C. 

Demand for Jury Trial 

The plaintiff demands a trial by jury on all issues. 

/s/ John Alexander 
John Alexander, 

Of Counsel for the Plaintiff. 

• • • • 
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Pretrial Proceedings 
March 11, 1955 

STATEMENT OF NATURE OF CASE: 

Action for personal injuries. 

Pltf. was a passenger in deft’s bus which struck the 
rear of a truck going in the same direction. Details of 
the accident are set forth in annexed statement. 

Deft, admits the collision and that the pltf. was a pas¬ 
senger on the bus at the time of collision. Deft, denies 
negligence. 

The injuries are set forth in annex statement The 
principal permanent injury is to the lower end of right 
leg. 

Special Damages: 

Hospital and medical bills are itemized 
in annexed statement 

Pltf. claims loss of earnings at $50. a wk. for 75 wks. 
amounting to $3750.00. 

It is stipulated that the following may be admitted in 
evidence subject to relevancy and competency without 
formal proof. 

Hospital records 

Bills that are being marked 

X-rays 

Safety and traffic regs. of N.J., N.J. Turnpike Au¬ 
thority, and Interstate C.C. 

Deft, pleads a release. Pltf. claims release was ob¬ 
tained on the day of the accident when pltf. was in a 
dazed condition. 


Deft, may have a medical examination of the pltf., pro¬ 
vided it does not delay the trial. 

/s/ John Alexander DATE: March 11, 1955 

Attorney for pltf. 

/s/ Alexander Holtzoff 
Pretrial Judge 

/s/ Edward Donohue 
Attorney for deft. 

/s/ Mclnemey & McCarthy 

460 Filed Mar 11 1955 Harry M. Hull, Clerk 

Plaintiff’s Pretrial Statement 
Plaintiff’s Version of Facts : 

On October 5, 1953, the plaintiff was a passenger for 
hire in a bus owned by the defendant and being operated 
as a common carrier with the defendant’s permission and 
consent by defendant’s agent and employee, one Joseph 
A. Connerton. At about 12:30 A.M., plaintiff’s bus col¬ 
lided with the rear of a truck owned by the Sussex Poul¬ 
try Co., Inc., as a result of the negligence and careless¬ 
ness of the defendant’s driver. 

The collision occured at a point approximately .35 miles 
north of the 13 mile marker southbound on the New Jer¬ 
sey Turnpike, in Woolwick Township, Gloucester County, 
in the State of New Jersey, while both vehicles were trav¬ 
eling southbound. Immediately after the collision, de¬ 
fendant’s bus crossed over the medial dividing strip be¬ 
tween the south and northbound highways, over the north¬ 
bound highway, crossed a drainage ditch and struck a 
high dirt embankment on the east side of the northbound 
highway, and turned over onto its right side. 

As a result of the negligence and carelessness, as 
stated, plaintiff sustained severe and permanent physical 
injuries, pain and suffering, loss of earnings, and medical 
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expenses, all of which are continuing. Plaintiff 
461 suffered cerebral contusion; contusions and abra¬ 
sions of the right side of the face and head, upper 
lip, right knee and lower right leg; sprained right hip. 
She was hospitalized from March 17, 1954 until April 13, 
1954, and underwent two successive operations grafting 
skin from her left hip to the ulcerated area of the an¬ 
terior of her lower right leg. Because of poor healing 
she was again hospitalized from April 28, 1954 until May 
3, 1954, and also from May 21, 1954 until June 21, 1954, 
all at District General Hospital. 

Acts of Negligence Alleged: 

(A) Included in the defendant's driver's acts of negli¬ 
gence and carelessness and violations of the Traffic and 
Motor Vehicle Regulations of the State of New Jersey, 
of the New Jersey Turnpike Authority, of the New Jer¬ 
sey State Transportation Commission, and of the United 
States Interstate Commerce Commission, are the follow¬ 
ing: 

1. Failure to keep proper lookout. 

2. Failure to give full time and attention to his driv¬ 
ing. 

3* Unreasonable speed under the circumstances. 

4. Failure to slow down. 

5. Failure to maintain vehicle under control. 

6. Failure to maintain vehicle in proper lane of traffic. 

7. Improper passing. 

8. Colliding. 

9. Falling asleep at the wheel. 

10. Failure to maintain vehicle in proper running con¬ 
dition. 

1L Failure to maintain unobstructed vision for driver. 

(B) The plaintiff also relies upon the doctrine of res 
ipsa loquitur. 


Stipulations Requested : 

A. That the following items may be introduced and 
admitted into evidence at the time of this case, without 
formal proof, subject to objections only as to relevancy, 

competency or materiality: 

462 L Bills and statements of the following: 

a. District General Hospital 

b. Dr. Theodore Pinckney. 

c. Dr. John W. Lawlah (x-rays). 

d. Anderson Clinic, Arlington, Va. 

e. Dr. Allen M. Ferry. ! 

f. Underwood Hospital, Woodbury, N. J. 

g. List of special damages through February 28, j 

1955, totaling $1,180.73, and heretofore delivered j 
to counsel for defendant. j 

2. X-rays of plaintiff’s injuries taken by Dr. Lawlah, 

by District General Hospital, or by Anderson Clinic, and 
all other x-rays of plaintiff. [ 

3. All safety, traffic and motor vehicle regulations of 
the State of New Jersey, New Jersey Turnpike Authority, 
New Jersey State Transportation Commission, and the | 
United States Interstate Commerce Commission. 

i 

B. That the defendant will produce in the District of 
Columbia for oral examination on deposition by plaintiff j 
the following agents of the defendant, within one week 
hereafter: 

1. The driver of defendant’s bus at the time of this 
accident 

2. The defendant’s investigator or claims adjustor j 
who interviewed plaintiff at the Underwood Hospital, in j 
Woodbury, New Jersey, on the date of this accident. 
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C. That the defendant will answer the interrogatories, 
and requests for admissions, heretofore served, within 
one week hereafter. 

/s/ James K. Hnghes 
James K. Hnghes, 

/s/ John Alexander 
John Alexander, 

Attorneys for the Plaintiff, 
416 Fifth Street, Northwest, 
Washington 1, D. C. 

* • • • 

463 Filed Mar 11 1955 Harry M. Hull, Clerk 
Special Damages Through February 28, 1955 

L District General Hospital_ $ 991.23 

2. Dr. Theodore Pinckney.- 133.00 

3. Dr. John W. Lawlah (x-rays)__ 16.50 

4. Anderson Clinic, Arlington, Va- 35.00 

5. Underwood Hospital, Woodbnry, N. J_ 5.00 


Total to date_$1,180.73 

• • * • 

464 Filed Mar 15 1955 Harry M. Hull, Clerk 

Motion to Amend Pretrial Stdtement 

Now comes the defendant, Pennsylvania Greyhound 
Lines, by and through its attorneys, Mclnemey & Mc¬ 
Carthy, and requests the Court to amend the Pretrial 
Statement herein to include the following: 

1. The plaintiff, Daisy McKenzie, produce a signed 
authorization allowing the defendant, Pennsylvania Grey- 
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hound Lines, Inc., through its attorneys, to inspect all 
records in the District of Columbia General Hospital. 

2. The plaintiff, Daisy McKenzie, produce copies of 
her federal income tax returns which she filed for the 
years 1951, 1952, 1953 and 1954 

Mclnemey & McCarthy 
617 Albee Building 
1426 G Street, N. W. 
Attorneys for Defendant 
By /s/ Joseph S. McCarthy 
Joseph S. McCarthy 

Points and Authorities m Support of 
Morbion to Amend Pretrial Statement 

Buie 9(a)(2) of the Buies of the United States District 
Court for the District of Columbia. 

465 This is to certify that a copy of the foregoing 
Motion to Amend Pretrial Statement and the Points 

and Authorities in Support thereof was mailed, postage 
prepaid, on the 14th day of March, 1955 to Messrs. James 
K. Hughes and John Alexander, 416 5th Street, N. W. 
Attorneys for the Plaintiff. 

Mclnemey & McCarthy 
Attorneys for Defendant 
By /s/ Joseph S. McCarthy 
Joseph S. McCarthy 

•, • • • 

466 Filed Mar 18 1955 Harry M. Hull, Clerk 

Opposition to Defendant’s Motion to Amend 
Pretrial Statement 

Now comes the plaintiff, by her attorney John Alex¬ 
ander, and in opposition to the motion filed herein by the 
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defendant to amend pretrial statement, shows to the Court 
as follows: 

L Plaintiff has no objection to defendant’s inspecting 
all records of plaintiff’s treatment at District General 
Hospital since the date of this accident. Plaintiff points 
out that she has already consented to an examination by 
defendant’s physician (in the presence of Dr. Masterson), 
of which defendant has not availed itself. 

2. Plaintiff objects to the second request that she pro¬ 
duce copies of her federal income tax returns for the 
years 1951 through 1954, because plaintiff has no such 
copies, and did not file such returns. Plaintiff points 
out that her employers prior to this accident, and their 
records, are available for deposition. 

/s/ James K. Hughes 
James K. Hughes 
/s/ John Alexander 
John Alexander, 

Attorneys for Plaintiff, 

416 Fifth Street, N. W., 
Washington 1, D. C. 

Copy of the foregoing mailed this 17th day of March, 
1955, to Joseph S. McCarthy, Esquire, 617 Albee Build¬ 
ing, Washington, D. C., Attorney for the Defendant. 

/s/ James K. Hughes 
James K. Hughes 
/s/ John Alexander 
John Alexander 
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Order 

Upon consideration of the Motion to Amend the Pre¬ 
trial Statement filed on behalf of the defendant, Pennsyl¬ 
vania Greyhound Lines, Inc., and after argument of coun¬ 
sel for both sides, it is by the Court this 2d day of 
April, 1955 

ORDERED that the law firm of Mclnemey & McCar¬ 
thy, representing the defendant, Pennsylvania Greyhound 
Lines, Inc., be permitted to examine, inspect and make 
copies of any and all records pertaining to the hospitali¬ 
zation, care and treatment of Daisy McKenzie at District 
of Columbia General Hospital. 

/s/ Alexander Holtzoff 
Judge 

This is to certify that a copy of the foregoing Order 
was mailed, postage prepaid, on the 1st day of April, 
1955, to Messrs. James K. Hughes and John Alexander, 
416 5th Street, N. W., Attorneys for Plaintiff. 

Mclnemey & McCarthy 
617 Albee Building 
Attorneys for Defendant 
By /s/ Joseph S. McCarthy 
Joseph S. McCarthy 
#• * •. • 

468 Filed Apr 22 1955 Harry M. Hull, Clerk 

Verdict and Judgment 

This cause having come on for hearing on the 22nd day 
of April, 1955, before the Court and a jury of good and 
lawful persons of this district, to wit: 
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Mrs. Berdie G. Bay 
Leonard M. Holt 
Garth L. Beaver 
Miss Alta M. Kennedy 
Robert E. Seebold 
Mrs. Mary P. Billing 


John C. Iseli 
Mrs. Loretta Quick 
Miss Martha S. Sherrill 
Albert TJ. Blair 
Mrs. Mary E. Jenkins 
John L. Jackson 


who, after having been duly sworn to well and traly try 
the issues between Daisy McKenzie, plaintiff and Penn¬ 
sylvania Greyhound Lines, defendant, and after this cause 
is heard and given to the jury in charge, they upon their 
oath say this 22nd day of April, 1955, that they find the 
issues aforesaid in favor of the plaintiff and that the 
money payable to him by the defendant by reason of the 
premises is the sum of $35,000.00. 

Wherefore, it is adjudged that said plaintiff recover of 
the said defendant the sum of $35,000.00 together with 
costs. 


Harry M. Hull, Clerk. 
By /s/ Charles T. McCally 
Deputy Clerk. 


By direction of 

James R. Kirkland 
Judge 


• •. * • 

475 Filed Jun 8 1955 Harry M. Hull, Clerk 


Order D&nying Motion for New Trial 

Upon consideration of the defendant’s motion for a 
new trial, and after hearing had thereon, it is by the 
Court this 8th day of June, 1955, 

ORDERED, ADJUDGED, and DECREED: 


«i 
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1. That the defendant’s motion for a new trial be, and 
the same hereby is, denied. 

/s/ James R. Kirkland 

U. S. District Judge 

Copy of the foregoing Order mailed this 6th day of 
June, 1955, to Joseph S. McCarthy, Esquire, Attorney for 
the Defendant, 617 Albee Building, Washington, D. C. 

/s/ John Alexander 
John Alexander, 

/s/ James K. Hughes 
James K. Hughes 
Attorneys for Plaintiff, 

630 Woodward Building, 
Washington 5, D. C. 

3 Proceedings 

THE DEPUTY CLERK: Daisy McKenzie v. Pennsyl¬ 
vania Greyhound Lines. 

THE COURT: Are both sides ready to proceed? 

MR. ALEXANDER: Yes, Your Honor. 

MR. McCARTHY: The defendant is ready. 

* • 

34 MR. McCARTHY: • • • This accident, as Mr. 
Alexander indicated, occurred very shortly after 
midnight on October 5, 1953 up on the New Jersey 

35 Turnpike. We have never disputed the fact in law 
that the bus driver was our agent and that Mrs. 

McKenzie was a passenger, and all of those preliminaries 
have been wiped out of the case and, therefore, they don’t 
have to prove it. 

We have made a rather comprehensive investigation 
into the facts of the case and our investigation differs in 
some respects from those things which Mr. Alexander 
told you were facts at the time of the accident, primarily 
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the condition of the lighting on the back of the Sussex 
Poultry truck. We found that there were no lights but 
candor, justice, and the law itself imposes on a common 
carrier a degree of care, a high degree of care as far as 
its passengers are concerned. I have searched my own 
mind and reviewed and re-viewed and discussed the facts 
with all of the people concerned from the Greyhound 
point of view and I only feel it is fair to the ‘Court and 
fair to you as jurors to say at this time that Mrs. Mc¬ 
Kenzie was without fault and she is entitled to a verdict 
at your hands. In other words, ladies and gentlemen, I 
am removing entirely from this case the question of re¬ 
sponsibility. It has now become, in the last 30 seconds, 
a pure question of damages. We accept the responsibil¬ 
ity. 

It is a most unfortunate occurrence and we accept re¬ 
sponsibility, so we stand here before you asking you to 
adjudicate or determine what damages this young 

36 woman is entitled to and that, ladies and gentle¬ 
men, reduces itself to questions of medicine. The 

testimony you will hear will be, well, I suppose almost 
exclusively now medical testimony and the care that was 
given her and the physical condition of her and what the 
ultimate prognosis or estimate of the doctors is. 

• •. • • 

• • • At the time of her third admission in May of 
1954, the evidence will show a diagnosis of a disease 
called scleroderma, which is a disease of the blood system. 
It is a general disease. It happens to the entire 

37 system. Whether or not it would impede healing 
is, of course, a question for the doctors to answer. 

The health background is a contributing factor. 

• • • • 

(At the bench:) 

MR. ALEXANDER: I believe that Mr. McCarthy's 
statement defining scleroderma was an inadvertence on 
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his part when he stated that it was a disease of the blood. 
That is not correct The medical dictionaries and doc¬ 
tors define it as a disease of the skin in which thickened, 
hard, rigid and pigmented patches occur, and I think it is 
going to be one of the focal points in this case, and that 
shonld be corrected to the jury in some fashion at this 
time. 

• • 

38 THE COURT: Yon woold rather stand on your 
opening statement? 

MB. McCABTHY: Yes. 

Your Honor, perhaps I am being a little premature, 
but in these cases of admitted liability, it is sometimes 
better if we can get a rule in advance, for instance, on 
such things as photographs of the scene of the accident 
I am not referring to any photographs of plaintiff; but 
testimony about the impact and things of that nature only 
in so far as is necessary to show the physical injury to 
this plaintiff. We would maintain that anything else 
would be immaterial in view of the admission of liability. 

THE COURT: Well, the rule of the Court is that, by 
force of the pretrial order, any pictures which have been 
stipulated to may be received in the regular course de¬ 
spite the admission of counsel in the opening statement. 

39 Daisy McKenzie 

• • • • 

Direct Examination 

BY MR. ALEXANDER: 

• • • • 

40 Q What is your usual, normal occupation, Mrs. 
McKenzie? A Domestic work. 

Q And who have you worked for? A Mr. Ben Fine. 
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Q Where did yon work for him? A Two years and 
a half. 

Q Where does he live? A 3040 Idaho Terrace, 
Northwest. 

• • • • 

Q And what did Mr. and Mrs. Fine pay yon? A 
$32.50 a week, with all my meals. 

• • • • 

Q Prior to the time yon worked for them, who had 
yon worked for? A The last person I worked for was 
Mr. Hyman Hyatt. 

• • • • 

41 Q Where did Mr. and Mrs. Hyatt live, Mrs. 

McKenzie? A 4826 Blagden Avenne, Northwest 

• • • • 

42 Q Now, Mrs. McKenzie, did anything nnnsnal 
take place enronte from New York or on yonr way 

back from New York to Washington? A Yes; the bns 
had an accident. 

• • • • 

Q Describe to the ladies and gentlemen what 

43 yon conld see. A The track was going in the 
same direction that we was and the Greyhound bns 

was going so fast so the bns was catching np on the 
track. 

Q Yes? A So I keep on looking. I was sitting back 
in my seat like this (indicating), and the bns was running 
so fast and I looked over at the bns driver and his head 
was nodding. 

Q His head was nodding? A Bobbing, like this (in¬ 
dicating). 

Q Bobbing? A Yes; so I was setting back and so I 
get np on my seat and I look over at the bns driver 
again and his eyes was closing and he was running so 
fast and I was so nervous and I didn’t know what to do 
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and I reached over to touch him and before I could 
touch hi™, he ran into the rear of the truck and he hit 
the truck and he jumped and he said, “Everybody keep 
quiet Everybody keep quiet” So the bus started rock¬ 
ing across the highway. It went reeling across the high¬ 
way and it went into this big bank and it turned on the 
right side so I was laying down in the bus and people 
was walking all over me; people were walking and people 
were walking on me and people were screaming, and one 
man said, “Don’t walk on that woman’s face,” and that 
is all I can remember right now. 

• • • • 

44 Q You say that the bus turned over and there 
was this confusion. Did someone step on you? A 

45 Yes. There was a big sore on here (indicating), 
and I had on my eyeglasses and somebody broke 

my eyeglasses on my face. 

Q Did more than one person step on you? A Yes, 
because I was laying down. 

Q Where else, if anywhere, were you stepped on, other 
than your head? A And my breast. The skin was 
rubbed off my right breast. 

Q Were you stepped on anywhere else? A Yes; my 
head. The skin was off here (indicating) and on this side. 

Q You told us about that and the right breast A 
And this arm (indicating). I had to take my left arm 
and lift up my right arm. 

• • • • 

46 Q What is the very first thing that you can re¬ 
call after this accident; after you were pulled out 

of the bus and you lost consciousness? A The next 
morning, about daybreak, I was sitting in this little hos¬ 
pital and my nose was packed full of cotton and my 
dress was so bloody I couldn’t tell what color it was in 
front 

• • • • 
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• • • 


49 


Q • • • Can yon describe yonr actual condi¬ 
tion with respect to yonr head and face? A My 
right eye was dosed I couldn’t see out of my right eye 
and the skin was off my forehead and side. My nose was 
bleeding; had to keep it packed full of cotton. My back 
hurt and my leg was hurting and paining. 


Q Can you tell us with respect to your right arm 
what the condition was? A My right arm was so pain¬ 
ful and stiff I couldn’t lift it up. 

* • • • 

52 Q Before we get into that, let me ask you what 
was the condition of your mouth when you got 
home and Dr. Pinckney had examined you? A My 
mouth was dosed shut. 

Q Could you open your jaw bones with the hinge back 
here (indicating) ? Could you open your mouth? A No; 
I couldn’t open it and my face was twisted over on this 
side; twisted. 

• • • • 


53 Q Did you have any swelling in your mouth at 
all? A Yes. 

Q Where was that? A All around here (indicating); 
my eye and my face. 

Q How did you eat? Were you able to eat? A My 
sister had to feed me through a straw. 

• • • • 


54 Q Now, you say you were up and around after 
the first two months of being in bed but that during 
December and January, 1954, you were up for periods of 
time usually each day? A Yes. 

Q What happened next, Mrs. McKenzie? A My leg 
pained. My leg pained so it would pain so that it broke 
down in February, the 2nd of February. 
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Q Would you describe that? What do you mean when 
you say your leg broke down? A It started running, 
draining pus. The pus started draining. 

Q You mean the skin of the front of your leg was 
open? A Yes. 

* • • • 

55 Q The doctor came. What did he say? A He 
said for me to stay in bed so he give me a needle 
and he ordered some pills for me and told my sister to 
put warm towels to my leg, keep warm towels to it. 

Q Continue, then. How long did that go on? A That 
was a month and a half. I couldn’t even get out of bed. 

Q So you were in bed continuously then for a month 
and a half? A Yes. 

Q What happened at the end of that month and a 
half? A Dr. Pinckney came every day and gave me 
three needles a day for my leg and pills and so the next 
week he came about twice a week, and the last time he 
came about once a week, so the last time he came my leg 
was so bad it was going stinking. 

Q Smelling bad? A Yes. 

Q So what happened? A So he put me in the hos¬ 
pital right away. 

#. • • • 

58 Q And when did you first enter the D. C. Gen¬ 
eral Hospital? A March 17, 1954. 

Q Tell us what happened after you went in the hos¬ 
pital. A I went in the hospital and stayed for one 
month so they grafted a piece of skin from my left leg 
and put it on that sore on the right leg. So they put a 
cast on my leg from my toe up to my hip and I stayed in 
the bed with a cast on and I stayed in the bed so they 
did take the large cast off and put on a small cast and 
sent me home. 
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59 Q At the time yon went in the hospital on that 
occasion, what was your physical condition? A 
My leg was running pus and paining. It pained so two 
weeks I didn’t even sleep nights or neither days for two 
weeks. 

Q Had the swelling in your head all gone? A My 
face was still swollen. 

Q Which side of your face? A My right side, and 
my nose was swollen, my mouth. 

i 

• tit 

61 Q And then you went home, you say, after you 
had been in the hospital about a month the first 

time? A Yes. 

Q How long were you home, Mrs. McKenzie? A 
About four or five days. 

Q And what was your situation or condition at home? 
A My leg was paining and aching and I couldn’t rest 
at night. 

Q Were you in bed all of the time or were you up 
around the house? A I was in bed, yes. 

• • • • 

62 Q You were home several days and then you 
went back to the hospital? A I went back to the 

clinic. 

Q What happened? A The doctor took the cast off 
my leg so my leg was running and it was swelling, stink, 
ing. 

Q Was that the first time you had been back since you 
had gotten out of the hospital? A Yes, that was the 
first time. 

Q What? A That is the first time. 

Q What, if anything, did the doctor do on that occa¬ 
sion? A He took the cast off. They put me right in the 
hospital. I didn’t go back home. 
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Q What did they do that time while yon were 
there, Mrs. McKenzie? A They grafted another 
skin from my left leg. 

• • • • 

64 Q What happened then? What was your situa¬ 
tion? A They sent me home. 

• • • • 

Q What was your situation at home? A I went 
home and I stayed in bed, put my leg up on a pillow in 
bed and it pained and hurt so I couldn’t sleep at night. 
I couldn’t rest. I took Anacin and aspirin and then 

65 I didn’t rest at alL I couldn’t even sleep with my 
leg paining and I would sit up and cry all night 

Q How long were you home that time, Mrs. McKen¬ 
zie? A About three weeks. 

Q And did you have any medical care from a doctor 
during that time? A No. 

• • • • 

66 Q Then what happened, Mrs. McKenzie? A So 
I went back to the clinic again so the doctor said I 

had to go back in the hospital 

• • • • 

Q Then you went back in for the third time. Will 
you tell us what happened then? A Well, I went back 
in the hospital They just give me needles and medicine 
and I stayed in bed and had my feet elevated on pillows 
and I couldn’t even rest at night in the hospital My leg 
pained and ached. I had to call the doctor in the middle 
of the night and the nurse to come and give me something 
to relieve the pain. / 

Q Where did you feel pain at that time, Mrs. 

67 McKenzie? A My leg. 

Q What kind of pain was that? A Deep down 
in my bone, just aching and paining like a tooth ache. 
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Q What was the actual physical appearance of this 
ulcerated area on your leg at that time, when yon went 
back in the third time? A It was still ranning; running 
and paining. 

• • • • 

Q How long were yon in the hospital when yon went 
in that third time? A I was in abont a month. 

• • * • 

Q Did yon have any farther operation at that time? 
A €nt a piece of skin off my arm. 

68 Q Was that for the purpose of making some 
tests? A And a piece of skin off my left leg. 

Q Incidentally, had anything developed in connection 
with the skin on your hands, arms and face? A Yes; 
my skin was so tight. 

Q Hold your hand up about there when yon are talk¬ 
ing. A Tight and drawy and shiny. 

Q Real tight drawn and shiny? A Yes. 

Q What areas of your body have that, Mrs. McKen¬ 
zie? A My foot, from my ankle on out, it is all drawy, 
shining and spots. 

• • • • 

Q And yon have it on your hands and arms also? A 
Yes. 

Q Do yon have it anywhere else on yonr body? A 
Yes. 

Q Where? A On my body. 

Q On yonr abdomen? A Yes. 

69 Q Do yon have it anywhere else? A My face. 

• • • • 

Q Did anything develop with respect to yonr back? 
A My back was hnrting me and I set down then I 
couldn’t get np. Somebody had to pull me up. 
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Q Then there came a time when yon were released 
from this third hospitalization and yon went back home, 
did you? A Yes. 

70 Q Do yon recall how long yon were hornet A 
I was home abont two months or more. I came 

home the 25th of June and I went back on the 21st of 
November. 

• • • • 

Q Then what happened! Were yon going to the clinic 
dnring this five months yon were home? A Yes; I was 
going back to the clinic. 

• • • • 

71 Q Can yon tell ns what happened, then, when 
yon went back in the hospital on November 22, 

1954? A They said my leg wasn’t getting any better 
so I had to come back in. 

• • • • 

72 Q Were they continuing to make various tests 
and so forth of yon? A Yes; they made a lot of 

tests. 

Q Do yon know how long yon were in the hospital 
when yon went in on the 22nd? A Yes; I came out De¬ 
cember 15th. 

Q Dnring that time, from November 22nd to December 
15th, Mrs. McKenzie, what was your physical condition, 
that is, how did yon feel yourself? A In the hospital? 

Q Yes, ma’am. A I was sick. My leg was paining. 
I couldn’t rise at night and my leg was paining and I 
had to lay down on the bed all day. I would get 

73 up and set on the bed once a day and my leg would 
pain and I had to ask for something to relieve the 

pain. 

• • • • 

Q And then yon were released on December 15, 1954? 
A Yes. 

• • • • 
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Q Did you receive any further medical care? A Yes; 
the nurse come to the house two months and give me a 
needle, come each week, once a week, and give me a 
needle for two months. 

Q That was the first two months you were home. 
That would take us up to about February 15, 1955, and 
during those first two months, did you ever go to the 
clinic? A Yes; I go to the clinic too once a week. 

« • # • 

74 Q Do you still go to the clinic? A Yes. 

• • • • 

75 Q What is your situation or condition now, Mrs. 
McKenzie? Is the leg pretty well healed up that it 

doesn’t bother you? A Yes; it still bothers me. I can’t 
stand on it. It starts paining deep down in my bone like 
the toothache. I have to sit down or lay down and put 
my foot up on a chair. 

Q Does it bother you any more at nights? A Yes, a 
heap at night. 

Q Are you able to do any work around the house? A 
No; I can’t stand on my leg no time. 

Q So you aren’t able to go back and work outside the 
way you did before? A No. 

• • • • 

78 Q What was your mental state of mind when 
you went back in the hospital on that occasion? A 
I thought they were going to take my leg off. 

Q Were you upset or concerned? A Yeah, I was 
upset. I thought sure by leg was going to come off. It 
was going to stink and it was paining and running. 

Q Do you have any ulcerated area there now? What 
is the present condition? A It has got a scab over it 
Q Can you tell us the approximate size of that scab? 
A Yes; it is about as big as a five-cent piece. 
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Q Big as a nickel, a five-cent piece? A Yes, now. 

Q Is that right on the center of your shin? A Yes. 
Q Do you have a bandage on your leg regularly? A 
Yes; I have one on now. I keep one on. 

Q And I notice today your bandage is fairly small. 
Can you show the jury, as you did before, by your hands, 
the size of that bandage? What is it about, about three 
by four or four inches square? A Yes. 

79 Q At the present time, is there any discharge 
from that bruised area or wound on your right leg? 

A No. 

Q How long since there has been any discharge, Mrs. 
McKenzie? A The last of January. 

Q January of 1955? A Yes. 

Q And that discharge first broke out when? A Feb¬ 
ruary 2,1954. 

Q You had it about eleven months, then? A Yes. 

Q You say the skin on your hands is stiff? A Stiff 
and tight. 

Q Let me see if you can move your hands. You can 
dose them all right, can you? A Not too good. 

Q But it feels a little stiff? A Yes; tight, yes. 

Q And is that a similar sensation that you have with 
the other affected areas on your body where the skin is 
similarly tight or shiny, as you call it? A Yes. 

• • • • 

80 (At the bench:) 

MB. MCCARTHY: Your Honor, as long as this 
scleroderma is the disease, and perhaps you have heard 
about it, your skin becomes tight and your hand ulti¬ 
mately becomes claw-like as a result of the tightness. The 
same thing happens in the face and the feet Ultimately 
the fingers will ulcerate, the extremities. I don’t know 
whether Mr. Alexander is claiming that as a result of 
this accident or not Of course, it is not in the pretrial 
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order as one of the residuals caused hy the accident or 
aggravated by it. 

Now, I would like it made clear to the jury that this 
condition for which she was confined the last two times, 
as we will show in time, is not a result of this accident. 

THE COURT: That would be the subject of proof, 
of course. I would expect you to bring it out on your 
side. It is just a straight issue of fact. 

MR. McCARTHY: It is not in the pretrial order. 

THE COURT: I don’t think the pretrial order could 
bind counsel to such a degree. I presume he is contend¬ 
ing, from the one side, that it was trauma that produced 
the residuals of which this is a product I assume, 
81 on the other side, that you contend the trauma is 
slight and this is entirely disassociated and has 
nothing to do with the accident. 

We have a group of 12 people who will decide which is 
correct 

MR. ALEXANDER: I expect the medical testimony 
to show the accident caused a condition of cellulitis. 

MR. McCARTHY: And that you claim is a permanent 
injury f 


MR. McCARTHY: Cellulitis is a long way from this 
injury. 


THE COURT: You gentlemen make your record. 

I am ruling right now that, on the state of the plain¬ 
tiff’s pleading, that the plaintiff is within rights in con¬ 
tending that the injury produced the present disease and 
the conditions of which this woman complains. That is 
not outside the record at alL 
MR. McCARTHY: May I just say it is not spelled 
out in the pretrial order and I thought the pretrial order 
bound us. 
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Cross Examination 
BY MB. McCABTHY: 

Q Mrs. McKenzie, when did yon first notice that the 
skin on your hands felt tight! A When I was in 

82 the hospital. 

Q Which of the four times! Yon were in four 
times. A The first time. 

Q The first time yon were in! A Yes; that is when 
I taken notice of it. 

Q Yon began to take notice of it then! A Yes. 

Q That was beginning in March of 1954! A That 
is right 

Q Did the skin on yonr feet feel tight at that time! 
A Yes. 

Q And how abont yonr face and forehead! A Feet 
and forehead too. 

Q And did this grow worse as time went along! A 
Yes. 

Q It kept getting— A It kept getting tighter. 

Q And tighter! A Yes. 

Q Was that both of yonr hands! A Yes, both of 
them. 

Q And both of yonr feet! A Yes. 

• • • • 

83 Q Yon say the bns driver went along and* then 
suddenly yon saw the track! A Yes. 

Q And yon leaned forward in yonr seat, did yon say, 
when yon saw the track! A No; I didn’t lean forward. 
His head was nodding. His head was nodding like that 
(indicating), as I looked at the bns driver and the bns 
were going so fast 

• • • • 

Q Yon say that today yon have a scab abont the 
size of a nickel! A Yes. 

And that is on the front portion of yonr shin! 
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A Yes, right on the front part of my right leg. 

Q Under the bandage? A Yes. 

Q And it hasn’t drained at all? A No, not draining 
now. 

♦ 

Q Since Jannary of this year? A Yes. 

Q Mrs. McKenzie, yon had varicose veins when this 
happened, didn’t yon? A It was in my left leg. 

Q Yon had been treated for them in yonr left 

88 leg? A Yes. 

Q Didn’t yon tell the people when yon signed in 
at the hospital in March of 1954 -that yon had them on 
.both legs? A Well, I didn’t have none on my right leg. 
I didn’t know abont it. 

Q I don’t mean an nicer, I mean a sore. A I mean 
the veins. 

Q As far as yon know, yon jnst had the veins on the 
left leg? A Yes, that is right. 

Q And yon had an nicer in 1948? A Yes. 

Q Up in Boston, Massachusetts? A Yes. 

Q Did yon have an nicer on the left leg abont a year 
or a year and a half before March 17, 1954? A I had a 
little one toward my ankle. 

Q How long did it take that nicer to heal? A Abont 
fonr days, fonr or live days. 

Q Fonr or five days? A Yes. 

Q And that was abont a year and a half before March 
of 1954? A Yes. 

89 Q So it wonld be abont a year before this acci¬ 
dent? A Yes. 

Q Didn’t Dr. Pinckney close np that sore in Decem¬ 
ber of 1953, two months after the accident? A Yon 
mean on my right leg? 

Q Let’s go back. Yon had a bmise, didn’t yon, as a 
resnlt of yonr shin striking something at the time of the 
accident? A Yes. 
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Q Do you know whether -the skin was broken at that 
time or was it just a bruise? A It were a big piece of 
skin off my leg. 

Q I see. Didn’t Dr. Pinckney dose that all up by two 
months after the accident? A You mean on my right 
leg? 

Q On your right leg. A No, he didn’t dose it up. 

Q He didn’t dose it up? A No. 

Q But then it was in February that you noticed that 
the pus began to form? A Yes. 

Q While you were in the hospital they made a great 
many tests on you, didn’t they, Mrs. McKenzie? A Yes. 

Q They took a little bit of skin from your arm? 
90 A From my right arm. 

Q From your right arm? A And from my 

left leg. 

Q And they made some tests of that? A Yes. 

Q They also took blood from you on a great many oc¬ 
casions for testing, didn’t they? A Yes, taken blood 
out of here (indicating). 

Q Excuse me? A Took blood out of the chest with 
a big needle. 

Q Took blood out of your chest bone? A Yes. 

Q They put a needle down there and take something 
out of the bone, don’t they? A Yes. 

Q Did I understand you to say that at the time you 
went into the District General Hospital -that your face 
was still swollen? A Yes. 

Q When did your face go down, Mrs. McKenzie? A 
Well, it went down about a month after I was normal, 
you know, normal like it is now. 

Q That would be about seven months after the acci¬ 
dent? A Yes. 

Q And you said that your face was twisted? 
A Yes. 

Well, you didn’t lose any teeth as a result of this 
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accident, did yon? A Yes; it was loosened. I had it 
pnlled ont. 

• • • • 

Q Could yon just generally tell ns what the condition 
of your health was on, let’s say, the day of the accident, 
October 5th? Were yon well? A Yes, I were welL 
Q Did yon feel okay? A Yeah, I felt fine. 

Q Did your legs give yon any trouble? A No. 

Q And yon hadn’t noticed that your skin was 
92 becoming tight or taut, is that right? A No. 

Q Yon didn’t notice that until March of 1954? 
A That is right 

• • • • 

95 Q Tell me, did your sister, Mrs. McKenzie, work 
- prior to October, 1953? A Yes. 

Q And do yon know what kind of work she did? 

96 A Yes, she was a maid. 

Q Do yon know where she worked? A Yes. 

Q Who did she work for? A Mrs. Hyman Fine. 

Q Do yon know how long she worked for Mrs. Fine? 
A Two years and a half. 

Q Prior to October of 1953, do yon know what your 
sister’s condition of health was? A Oh, it was fair; fine. 

Q She had been in good health as far as yon know? 
A Yes. 

• • • • 

110 Q And yon have been living there with her 
since she has been home, have yon? A Yes. 

• • • • 

111 Q Is she able to stay up on the leg any length 
of time now? A No, not any length of time. 

Q How long can she stay up now? A Well, just 
about an hour. 

Q Does she complain to yon of pain or anything? A 
Yes, she does. She still has those pains in her stomach 
and her leg. 


I 
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122 Theodore R. Pinckney 

123 Q Doctor, will yon tell ns what yon fonnd when 
yon first called there to see this patient, and I 

124 mean by that what yon visibly observed abont the 
plaintiff, Mrs. McKenzie. A Her face was mark¬ 
edly disfigured, particularly on the right side. That was 
the thing first noticeable, with the right eye nearly dosed, 
dne to the swelling of the face, and there were abrasions 
or bruises on the right side of the face. 

There was blood coming from each nostril, fresh blood, 
and as I examined her further, I fonnd that there were 
abrasions abont her right knee and right leg. 

That is the chief physical finding as I looked at her, 
sir. 

Q Can yon tell ns, Doctor, at that time what, if any, 
complaints the patient made to yon? A The patient 
complained of extreme pain and soreness abont her head 
and body and extremities; her inability to sleep the night 
previously; also her inability to easily swallow food and 
water, dne to the soreness and pain abont her teeth and 
gums and the swelling of her face and dne to the joint 
pains which she was having abont the joints of the jaw 
when she attempted to either eat or swallow. 

• •. ♦, • 

125 A First, for her pain I prescribed analgesics 
and sedatives in the form of a compound called 

Edrasal and Prenacaine. It is a compound of drugs to 
relieve pain to give the patient a relative feeling of well 
being and security and to depress the apprehension or to 
lower her sensitivity to pain. 

Q Did yon give any other directions on that occasion, 
Doctor? A She was ordered to remain in bed and, in 
addition to the drugs just described, she was also given 
penicillin because of the probability of infection of the 
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open wound which she had. She was told -to bathe 

126 the parts in warm moist saline solution and com¬ 
presses. 

* • • • 

A On the following day she was still bleeding from 
her nostrils and because this is one of the possible signs 
of a fracture about the face or the skull, it was requested 
that she have X-ray examinations made at -this time. 

Q And such an X-ray or X-rays were obtained, were 
they? A Yes, they were obtained. 

Q Was the radiologist report made to you, sir? A 
Yes, sir. 

Q What was that finding, if you know? A The re¬ 
port of the radiologist, Dr. Lawlah was that he saw no 
fractures of the face bones or of the skulL 

Q Did you continue thereafter to attend the patient 
regularly? A Yes, sir, I did. 

Q What was her condition, say, within the next week 
or two as you observed it? A She was able to 

127 come to the office for the dressing of her wounds 
and for physical therapy and for the receiving of 

penicillin for the infection. 

The purpose of the physical therapy, which was in the 
form of diathermy or one of the heat modalities was to 
allay pain and to increase the functions of her various 
parts, and to increase circulation to these various parts 
and to promote healing. 

Q Can you recall, or from your records, can you tell 
us when that was, sir? A These visits were made con¬ 
tinuously from the first one which she made to the office 
on October 9th, and continued at various intervals until 
December 10,1953. 

Q Through that period up to December, what was her 
condition, particularly whether it remained the same or 
whether there was any change, Doctor? A Her condi¬ 
tion varied. On October 12th she complained of pain in 
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the lumbar region, which is the small part of the back 
On October 19th she complained of pain in the leg which 
at that time did not seem to be healing very well 

On October 24th there was definite nicer on the leg 
and she was advised to wear a stocking. 

Q Would yon describe that to us? What type of a 
stocking, Doctor, was advised? A The stocking was an 
elastic type of stocking which not only covers the 

128 part bnt also produces uniform pressure about the 
part in order to improve circulation. 

Q Doctor, had she given you any history of varicosity 
or varicose veins? A Yes, sir, she had. 

Q Would you continue, following the stocking, after 
you prescribed that? A On November 19th, the right 
knee was very painful, which we attributed at that time 
to sudden changes in the weather. 

December 3rd, the color of the leg was reasonably good 
and improved. There was scar tissue over the ulcer and, 
on December 10th I told her that she might attempt to be 
up and about much more and if she didn’t have any pain 
or difficulty, she might even attempt some type of part- 
time work at that time and I gave her a tentative release 
on December 10,1953. 

* • » • 

129 Q Let me interrupt and ask you whether or not 
you saw her between the 9th of December, 1953, 

and February 5, 1954. A Not between December 10, 
1953 and February 5, 1954. 

Q All right, Doctor, and what happened and what did 
you observe on that date? A Mrs. McKenzie was in bed 
on February 5, 1954, complaining of intense pain of a 
throbbing nature in her right leg and, upon an examina¬ 
tion of the right leg, it was swollen, markedly discolored. 
There was a scab on the leg in the area of the previous 
ulcer and there was pus or inflammation exuding from 
around the scab. 
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Q All right, sir. Will yon tell ns what followed hy 
way of treatment and her condition? A Becanse of the 
great amount of the pns, we made smears of that to 
examine the material and determine what type of organ¬ 
ism or bacteria was causing the infection and this was 
found to be a staphylococci type of organism. The diag¬ 
nosis was cellulitis or infection of the soft tissues of the 
leg due to staphylococci infection. 

A JUROR: Was that streptococci? 

130 THE WITNESS: Staphylococci. 

THE COURT: Would you explain that for this 
juror, Doctor? 

THE WITNESS: Until rather recently, the two major 
types of bacteria or germs which were common infectors 
of wounds were the streptococcus and the staphylococcus. 

The streptococcus is the type which is very widespread 
infection and used to cause the old type infection of blood 
poisoning where a person would have a little wound on 
the hand or finger and the entire arm would become swol¬ 
len and they would become very sick and would quite 
often die from what would be called blood poisoning. It 
has markedly systemic involvement and spreads through¬ 
out the body. 

BY MR. ALEXANDER: 

Q What does “markedly systemic involvement” mean, 
Doctor? A The person is sick all over. The wound 
may be in the finger but he is sick all over and stays sick 
severely for a long period of time. 

In contrast, staphylococcus is the type of organism 
which usually limits its effects to the local tissues in 
which it is found, with some systemic involvement but far 
less systemic involvement. 

Q So, if you had a staphylococci infection in the 

131 wound in vour thumb, it would probablv be limited 
to your thumb or your hand? A Much more so 

than would be the case if it was a streptococci infection. 
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Q Doctor, would you develop further your findings at 
that time and the treatment that followed? A At this 
time she did have a temperature of 103.4 degrees and the 
normal temperature is 98.6 degrees. This represents 
nearly 5, between 4 and 5 degrees increase in her body 
temperature so, in spite of the fact that we did have a 
staphylococci infection, there was some systemic response 
and manifestation. However, she was given at this time 
penicillin and terramycin, the two types of drugs which 
are used and are .beneficial both in streptococci infections 
and staphylococci infections because at this time the 
smears were made, I didn’t know at this time which or¬ 
ganism she had, at that time. 

Q Do you mean you had not gotten the laboratory re¬ 
port from the smears at that time? A From the smears, 
yes, sir. 

Q How are those drugs administered? A Penicillin 
is administered by injection through a syringe, by a 
needle intramuscularly either in the arm or the buttocks 
or some thick part of the body. 

Terramycin is given in the form of a capsule and 
132 is taken by mouth by the patient. 

Q Will you continue with the treatment? A 
She was ordered to have absolute bed rest at this time. 
Moist compresses were applied to the infected leg and she 
was seen daily for the next three days and then every 
other day for approximately—this is the 9th, 11th, 13th, 
15th and 17th. She was seen every other day. 

Q That is of February? A February, 1954. 

Q All right, Doctor. Let me ask you this at this point, 
however. At that time, did you have an opinion, sir, as 
to the cause of the infection from which she was suffer¬ 
ing? A The staphylococci infection could have easily 
been gotten due to the unhealthy state of the tissues and 
as a contaminant as she moved about the house or her 
bed clothing or her stockings or even just about the house 
without clothing on. 
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Q Do yon refer particularly to any part of her body 
in that connection, Doctor! A So far as this particular 
case is concerned, it was in her leg. 

Q In what we have referred to as the nicerated area! 
A In the ulcerating area which means the tissues were 
unhealthy and not as strong as a normal tissue and, 
therefore, unable to resist the normal infections of 

133 bacteria that get on the skin in normal circum¬ 
stances. 

Q Was it your opinion, Doctor, at that time, that that 
was the point of entrance of the infection! A Yes, sir. 

Q Through the ulcer of the right leg! A Through 
the ulcer of the leg. 

Q Would you continue, sir, with the treatment and her 
condition! A There was periodic improvement How¬ 
ever, about the 17th of February, 1954, the ulcer seemed 
to have flared again with the infection flaring up, at 
which time she was given erythrocine, one of the newer 
drugs for fighting infections; particularly useful where 
the bacteria may have built a resistence against penicillin 
and are no longer influenced or killed or destroyed by 
the penicillin. 

Q Would you explain that just a little bit more! Do 
I understand you to say that if a person has adminis¬ 
tered to them a certain amount of penicillin that, there¬ 
after, their system or their ailment becomes resistent to 
the good effects of penicillin! A That is true—not so 
much that their system becomes resistent but the particu¬ 
lar bacteria become resistent. 

Bacteria become either killed or resistent to certain 
drugs. The common example is tuberculosis. You 

134 start treating the patient with streptomycin and 
the bacteria still in the body—some of them will 

survive. Those which survive become resistent and not 
affected by that drug, so then you change to another drug 
or a combination of drugs, hoping to kill all of those 
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which are now resistent to the first drug. Quite often 
you may have to use three or four drugs and, in some 
cases, the bacteria win, and remain resistent to all of the 
drugs available, in which case the patient dies. 

Q Now, it was for that reason, then, that you shifted 
to administer a different drug than penicillin because you 
felt that some of the bacteria had become resistent to 
penicillin, is that correct? A Yes, sir. 

Q All right. Doctor, will you continue, please? A 
Also at this time she was given a drug called parenamine. 

This is not a germicide but it has a peculiar ability to 
improve peripheral circulation to the distal parts of the 
body and thereby favors healing of infections in the leg 
or the extremities. 

Q Doctor, when you say “the distal parts of the body,” 
do you mean— A The extremities; the hands, the legs, 
the arms. j 

Q For instance, your hands, arms and legs, is 
135 that correct? A Yes, sir. 

It is also anti-inflammatory, which means that 
it decreases the inflammation or reaction of the body to 
the irritant or to the infection, thereby tending to de¬ 
crease the pain. For instance, if your eye is inflamed, 
it is painful. If you can take something and put in the 
eye that will lessen the inflammation or lessen the swell¬ 
ing, that does relieve the pain and makes it easier to 
heal the condition more easily, or at least it favors the 
healing. 

Q All right, Doctor. A Then, in about March, in 
spite of the present therapy, it was felt that she was not 
improving adequately to feel that she would get well under 
the present therapy and I advised her to seek hospitaliza¬ 
tion. 

Q Can you tell us. Doctor, on what date you gave her 
that advice or instruction? A Well, we talked about it 
about March 13th and on March 14th I suggested hospi- 
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talization and X-ray of the bone to see whether the bone 
was infected and definitely, on the 16th, we decided that 
hospitalization wonld have to be obtained. 

Q What was yonr diagnosis of her condition at that 
time, Doctor? A The diagnosis at that time was celluli¬ 
tis of the right leg. 

136 Q Would yon spell that term? A C-e-l-l-u-l-i- 
t-i-s, with ulceration, infection, due to staphylococci 

and ulceration; possible or probable osteomyelitis, which 
would mean infection of the bone. 

Q Doctor, would you explain to us the nature of cellu¬ 
litis? A Cellulitis basically means an inflammation or 
infection of the soft tissues, the skin, the muscles, the 
connecting tissues. It can be either an infection due to 
bacteria, or it can be a swelling, an inflammation due to 
an irrigating condition and it means that the tissues are 
usually swollen and edemitis and are not healthy. 

Q You say “indemitis”— A Edemitis means a swol¬ 
len condition usually due to an increased amount of 
water or fluids in the tissues. 

Q Doctor, was it your opinion that the cellulitis which 
you found was present from her condition was due to 
bacterial infection or was it due to some other irritant? 
You say those were the two causes? A I felt that the 
cellulitis was due to the bacterial infection which was 
maintained because of the unhealthy condition of the un¬ 
derlying tissues. The tissues were not healthy. 

Q In what area, sir? A In the area of the leg, 

137 sir, and on the anterior or front surface of the leg. 

Q Would that be the area of this ulceration? 
A Yes, sir. 

• • • • 

139 Q All right, Doctor, can you, by holding your 
hands up, show us that area on her leg as of, say, 
October 6th? A It was a brush type of bum and ap- 
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proximately three to four inches in length and one to two 
inches in diameter, cross-wise. 

• • • • 

Q During the course of her treatment and as yon 
saw her after October 6th through, say, November, 

140 December, did that heal over? A It did get what 
we considered a reasonably healthy scab and ap¬ 
peared as though it was healed. 

• • • • 

Q Did the scab area decrease in size? A It de¬ 
creased from the initial condition to the time of her dis¬ 
charge in December. 

Q Now, Doctor, when you saw her again in early Feb¬ 
ruary, what was the appearance and the size of that area 
or wound? A The size of the area then had increased. 
Even the discoloration was greater at that time, both in 
intensity and extent than it was originally to approxi¬ 
mately the length of it was probably five inches. 

Q The length was about five inches. What would the 
width be? A The width would be approximately three 
and one-half inches because it went to either side of the 
central portion of the leg. 

• * * • 

i 

141 Q Doctor, would you describe similarly to us 
the swelling that you observed in the right leg in 

February of 1954, sir? A In February of 1954, the 
swelling was greater at that time than it was in October, 
1953. 

Q All right, sir. Could you make that known to us in 
terms we could visualize a little better by compari- 

142 son? Was her leg 50 per cent larger, or a third, 
two-thirds, or is it possible for you to describe it in 

that fashion? A I would say approximately one-third or, 
if it had been measured, I would say approximately two 
inches in circumference; measuring one leg at the greater 
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circumference and measuring the other leg at the greater 
circumference. 

Q This swelling existed, sir, from what point to what 
point? A The swelling of the right leg was in the calf 
of the leg or the thick part of the leg, and extended de- 
creasingly to the right ankle. Most of the leg was swollen. 

• • • • 

Q Doctor, at the time she was under your treatment 
from October 6th through March of the following year, 
1954, did you observe any other condition concerning her 
skin? A Yes, sir, I did. 

Q And can you tell us what you observed about it and 
when, sir? A Well, I observed—rather than the skin, I 
observed her facial appearance. I mean she always seemed 
to be very tense, as I thought, and thought she was under 
tension. She had a drawn expression about her features. 

The skin was discolored. I have described that 
143 about the leg, especially in February and, of course, 
there was discoloration due to bruising, due to in¬ 
juries initially when I first saw her. 

Q Did those discolorations due to bruises that you saw 
initially tend to disappear through the month of October, 
through to March? A Yes, sir, they did. 

Q And then would you describe to us what the other 
type of discoloration was that you began to see in Febru¬ 
ary and March of 1954? A At that time there was a 
darkening of the right leg, particularly the skin was darker 
than the other leg. 

Q And was that over any considerable area or small 
area? A A large area. 

Q Did you notice, sir, whether or not a similar condi¬ 
tion prevailed with respect to the skin of any other areas 
of her body? A During March I noticed that there was 
some bronzing of her hands. 

Q Would you describe to us what you mean by “bronz¬ 
ing”, Doctor? A Darkening, a darkening or apparent 
increase in the amount of pigmentation. 
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NOTE: Wherever the words “connecting tissue” ap¬ 
pear, this should read “connective tissue”. 

Q Was there any other change apparent in the 

144 skin areas other than a change in color at that time? 
A She lost weight, which made the skin tighter. I 

mean it didn’t wrinkle and she lost weight. 

Q Was there any hardening of the skin on any area of 
the body? A I didn’t appreciate any hardening, no, sir. 

• • • • 

Q • • • Let me ask you, sir, if you will tell us what 
scleroderma is? A Scleroderma—it is easier to describe 
it than to tell exactly what it is. 

• • • • 

A Scleroderma is a disease of the connecting tissues 
of the body, the cause of which is not known. The connect¬ 
ing tissues of the body would include what you would ordi¬ 
narily know as bone, as gristle, part of meat or the ten¬ 
dons in meat and it is the framework around which the 
other parts of the body are supported. For instance, the 
thyroid gland is basically a gland to secrete something 
but the cells or the tissues which secrete have to be held 
together in some structure and they are held to- 

145 gether by this network of connecting tissues. 

The bone is the hardest connecting tissue in the 
body and so it goes throughout the body. 

Scleroderma is a disease which involves, basically, the 
connecting tissues in the body. There is a change in its 
pattern or in its structure. In other words, instead of 
remaining healthy, normal connecting tissue, it becomes 
abnormal or diseased connecting tissue and instead of 
limiting itself to a certain amount which is the no rmal 
amount, it increases in amount. 

Two other conditions develop in scleroderma, one of 
which is that the fat of the body is replaced by this ab¬ 
normal increase in connecting tissue and the same thing 
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happens in the mnscles of the body so that various muscles 
of the body become replaced by connecting tissue and, in 
some cases, in the blood vessels where elastic connecting 
tissue is to allow for expansion of the blood vessels and 
the easy flow of blood, this abnormal connecting tissue is 
developed or is laid down and then we have improper cir¬ 
culation to the various parts supplied by the blood vessels. 

What causes this initially we don’t know. There are sev¬ 
eral theories. There are several theories as to what may 
precipitate the onset of scleroderma. It is classified as 
one of the so-called collagen diseases, which is one 

146 of the diseases of connecting tissues. There are var¬ 
ious diseases of connecting tissues. 

Q What are the most widely accepted theories of the 
cause of scleroderma in and among the medical profession, 
Doctor? A Well, first of all, for some reason, we don’t 
know why it happens more in women than it does in men. 
There are other diseases that work just the opposite or 
the same way. It usually begins in middle life. Again we 
don’t know why. 

Now, the theories as to cause: Some feel that it may be 
due to disease of the parathyroid glands, which are two 
glands just above the thyroid gland in the neck, one on 
either side, which has to do with calcium metabolism or 
the way calcium is handled in the body, and calcium is 
what makes the bone hard and sclerosis is a hardening 
due to more calcium than should be in the tissues, so it is 
thought that the parathyroid glands may be one cause 
of scleroderma. 

Another theory is that it has been noted very often in 
people who are under stress or strain or severe emotional 
disturbance—they often develop scleroderma and it has 
been considered one of the diseases due to stress. 

It is on the increase in our present-day society as are 
other stress diseases. That lends thought to the 

147 fact that it may be due to stress and since the ad¬ 
renal glands, which are just above the kidneys, are 
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always involved in stress and strain, we secrete more ad¬ 
renalin when we are nervous or scared or frightened and 
our blood pressure goes up, our pulse beats faster, our 
voices may tremble, or it may have a tremor, all because 
we secrete more adrenalin. 

Q Does pain cause the body to secrete more adrenalin? 
A Yes, sir; pain, fright, fear would cause the body to 
secrete more adrenalin, so that it is thought that perhaps 
the adrenal glands may be responsible for the develop¬ 
ment of scleroderma. 

There have been certain theories followed in that sclero¬ 
derma may develop after infection and it has been felt 
that the toxins due to the bacteria may have altered the 
physiology or the functioning of the body and caused ab¬ 
normal activity and, therefore, the body develops sclero¬ 
derma. 

Another theory is that because it is more prevalent in 
women than it is in men, perhaps the hormones from the 
reproductive organs may have had something to do with 
it. 

Another theory is that it is due to tissue hypersensitivity 
to certain bacteria or certain toxins or certain substances. 
By tissue hypersensitivity, I mean that type of phenome¬ 
non familiar to you as perhaps hayfever or asthma. That 
is a condition where the tissues of your nose are 
148 overly sensitive to certain substances, the pollens, 
and you have hayfever, running nose or reddened 
eyes, or the tissues may be hypersensitive to fish or sea¬ 
food or strawberries, and in that case instead of the nose 
that is hypersensitive, it is the skin, and a person breaks 
out in hives or caries. I give those two examples of what 
we mean by tissue hypersensitivity. 

Q Is it also true that you have a tissue sensitivity or 
sometimes possibly called skin allergy to certain other 
chemical elements, including some drug? A Yes. We 
have contact dermatitis, where people are unable to handle 
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certain substances that other people can handle. The 
simplest type of local sensitivity on the part of the skin 
is some people can’t wear wool. Some people can’t wear 
nylon. They become irritated and break out, and there is 
also drug allergies. There are a large number of people 
who can’t take certain drugs that other people can take. 
Potassium iodide or the iodines are one. Some people can’t 
take aspirin. Some people can’t take insulin for diabetes 
because there is something in the insulin that causes a 
reaction. 

Q Is it true that a certain percentage of people are 
sensitive to almost any drug? With one drug there may 
be a higher per cent of people than another in which there 
may be very, very few people sensitive to that drugT 
149 A Yes, that is true. 

Q I would like to have you explain to us what 
is meant by systemic balance, that is, the balance of the 
various organs of the body. A There are many glands 
in the body and what we are is determined to a great ex¬ 
tent by the inner working and the balance of these glands. 
If these glands are in balance, normal, we have a normal 
individual. If certain glands secrete too much of their 
substances, then we have an inbalance and an abnormal 
condition may develop or certain glands may secrete an 
inadequate amount of its substance and we have an in- 
balance or an abnormal condition. 

For example, if the thyroid gland secretes too much, 
the individual becomes nervous. He is over-active. He 
loses weight. He is jittery. If it goes to the extreme his 
eyes even pop and bulge and you may even see the thyroid 
gland enlarge. First he thinks very well and then he 
thinks too well. In other words, he is irritant. On the 
other hand, if the thyroid gland does not secrete too much, 
the individual may react in another way, and some of the 
symptoms may be cold, indifferent, thinks slowly and does 
not care what goes on. The house may be on fire and it 
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doesn’t make too much difference to him because he is 
reacting very slowly to the various stimulii. 

Q Let me see if I understand it correctly, Doc- 

150 tor. Is it fair, to express it in the language of the 
layman, all of the glands in the human body have 

an exact or ideal amount of secretion which should pro¬ 
duce that difference from one gland to another and when 
those glands are functioning properly, with the right 
amount of secretion being produced, that the glandular 
system is then called in perfect balance; is that correct? 
A That is correct. 

Let me say this: I mean there is no absolute amount, 
there is a normal range for each gland. 

Q In addition, and right along with that, is there what 
might be called by a layman a chemical balance of the 
human body, that is, where certain chemicals, calcium as 
one, are being produced within normal range? A Yes, 
sir, that is true. 

Q Dr. Pinckney, you indicated several of the theories 
held by the medical profession which cause scleroderma. 
I would ask you, sir, whether physical trauma and the ac¬ 
companying emotional trauma would fit as one of the 
theories that the medical profession has, as you explained 
it? A Yes, sir. 

Q And, Doctor, you have said that another theory is 
that it is caused or results from the breaking down of the 
connective tissues, is that correct? A The break- 

151 ing down is the result of the disease rather than 
cause. 

Q All right. Then, Doctor, did I understand you to say 
that another theory of scleroderma is caused by the toxic 
effect of certain bacterial infections? A Yes, sir. 

Q And has this patient had such bacterial infections 
that would fit that theory? A She has had bacterial in¬ 
fections and that would affect that theory, yes, sir. 

Q Doctor, did I also understand you to tell me that 
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scleroderma, nnder another theory held by the medical 
profession, may result from certain toxic drugs, that is, 
certain drugs to which she might have an allergy reaction! 
A Yes, sir. 

Q And has she been administered drugs that, to your 
knowledge, throughout the course of her treatment, to 
which such reaction might be consistent with that theory! 
A Penicillin is one of the drugs which is considered 
antigenic, which is capable of producing hypersensitivity. 

Q Then your answer would be yes! A Yes, sir. 

Q Was there a fourth theory which you said the 
medical profession held with respect to how sclero- 
152 derma is caused? A Glandular or hormonal in¬ 
balance, yes, sir. 

Q Let me ask you this: From your knowledge of her 
condition and her treatment while she was under your 
care, was the physical and emotional trauma which you 
have observed that she had undergone sufficient to cause 
an upset of her glandular system, consistent with that 
theory of producing scleroderma! A Except for the 
measuring of such facts as her blood pressure or pulse 
or any change in her personality, we do not have the 
facilities for measuring quantitatively what her glands 
were doing. By that, we would have to work back from 
possible causes that she did -undergo trauma. She did 
undergo emotional disturbance. She was in fear of her 
life. She did have infection. She did have penicillin, 
which is certainly a drug indicated in an infection. It 
may depend on which side you are on which one of these 
things, if there is one, that you would say is the cause or 
the combination of it. 

Q I haven’t made myself clear, Doctor. I haven’t 
asked you, sir, your opinion as to which one did cause it 
I am asking you, sir, whether or not, in your opinion, all 
of the causes generally believed to produce scleroderma 
under the different theories were not present in this pa- 
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tient as you observed them! A Several of them were 
present, yes, sir. 

153 Q • • • In scleroderma, is it fair to say that 
the skin on the .body becomes thickened, hard, 

rigid and pigmentation is increased? A Yes, sir. 

Q Might that be described by a layman as saying that 
the skin was becoming thick and leathery and shiny; is 
that the nsnal term? A Yes, sir, that is the nsnal term. 

Q Doctor, is that condition a temporary one or curable 
or is it permanent or progressive? A It is nsnally pro¬ 
gressive. The rate may vary bnt it is nsnally progres¬ 
sive. 

Q Would yon explain that, sir? A By progressive, 
I mean there is no known adequate treatment which will 
terminate the disease so yon can say the patient will not 
get any worse than he is at this particular moment or 
that the patient will go back to his normal condition be¬ 
fore he had scleroderma. Most frequently the disease is 
progressive. It continues to get worse. 

Q In those cases in which the disease is not observed 
as being progressive, is it retrogressive? Does it dis¬ 
appear to any degree or does it stay fixed to the same 
extent that it exists in the .beginning? A We use these 
terms which I will attempt to explain. 

It is characterized by remissions and exacerba- 

154 tions. By remission, I mean for a while the prog¬ 
ress of the disease stops and the patient gets no 

worse, bnt during that period he apparently gets no .bet¬ 
ter. Then later there is an exacerbation, at which time 
the disease and patient gets a little worse. The symp¬ 
toms increase and go on progressively for a while, again 
to go into remission causing, as it were, and going 
through the cycles. 

Occasionally it is all progressive. No one has any 
treatment or no one boasts that he has ever caused a case 
of scleroderma to stop. The person may, however, termi- 
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nate, reach his terminal state from something else before 
the scleroderma causes him to reach the terminal state. 

Q Now, Doctor, as this condition progresses, when it 
does, does it eventually become disabling physically to the 
person, to the patient? A Yes, sir. If it continues to 
progress it will .become disabling. 

Q And how does that disabling factor come about or 
operate, Doctor? A How does it manifest itself on the 
active life of the patient or the activities of the patient? 
A The fat is replaced by this hard connecting tissue. 
Therefore, we don’t have the normal softness and padding 
for the skin. The skin becomes hardened, which means 
that it can crack or ulcerate or brnise more easily 
155 and can, therefore, become reinfected. The mus¬ 
cles of the body, including the heart muscles, are 
replaced by connecting tissue. 

Let me say that the muscles are characterized by their 
ability to contract. We dose our hands .because our mus- 
des contract The connecting tissue cannot contract so 
that as muscle tissue is replaced by connecting tissue, the 
hand or whatever structure it is loses part of its ability, 
if not all of its ability to contract, to close. 

If it is the heart muscle being replaced by connecting 
tissue, then the heart becomes less able to pump the blood 
through the body and .becomes weakened so that it be¬ 
comes less efficient. 

If the blood vessels become sclerotic or have this con¬ 
necting tissue replacement, they become narrow and do 
not function properly and the tirculation to that part is 
impaired and may result in absorption of certain of the 
tissue or even amputation of certain parts of the body, 
especially the fingers and toes if it continues and if the 
other musdes of the body, for instance, in the intestines 
or the stomach become replaced by this connecting tissue 
or this abnormal connecting tissue why then these struc¬ 
tures lose their ability to function so the food is not pro- 
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pelled through the digestive tract properly, even begin¬ 
ning with the swallowing, where the esophagus 

156 loses its ability to carry the food easily into the 
stomach. The stomach loses its ability to chum it 

and pass it on through the intestines so that we may have 
the various complications as a result of scleroderma in 
the various parts of the body, certainly not apparently 
related to the beginning of it 
Q Doctor, you refer to the effect of scleroderma upon 
the heart muscle or upon the tissues of the heart muscle, 
and you say that this places the heart under considerable 
strain and it is not able to properly perform its work 
and there is heart weakness, is that correct? A Yes, 
sir. 

Q Where does that come into being and exist? What 
is the effect upon the heart, if any, thereafter? A Well, 
when the heart becomes inefficient or decompensated, first 
of all it tries to beat faster. In other words, the normal 
pulse rate is 72 to 80 beats per minute, and if the heart 
cannot adequately circulate blood at that rate, its first 
attempt usually is to beat faster so the pulse rate goes up 
to 80, 90,100 or more per minute. Sooner or later, how¬ 
ever, it is increased, the pulse rate, which means that the 
heart is beating faster and faster, which is the same as a 
person running instead of walking, the person can cer¬ 
tainly walk further than he can run, so the heart can 
pump longer at a normal rate than it can at an acceler¬ 
ated or increased rate so, sooner or later, the heart 

157 begins to break down, so the next attempt on the 
part of the heart to do its work is what we call 

hypertrophy or enlarged. In other words, the muscles 
that are still functioning try to get bigger and do the 
work required. This enlargement or cardiac hypertrophy, 
as it is called, even though it is an attempt to do greater 
work, really represents a decrease in the efficiency of the 
heart so that an enlarged heart does its work less effec- 
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tively and can do less work than can a heart of normal 
size. 

Q When the tissnes, then, of the heart muscle are af¬ 
fected by the condition of scleroderma, the heart muscle 
becomes enlarged and is under strain, is that right, Doc¬ 
tor? A Yes, sir. 

• • • • 

Q Dr. Pinckney, would you tell me, sir, please, the 
meaning of the term “abnormal myocardium”? A Myo¬ 
cardium is the muscle of the heart. Abnormal myocar¬ 
dium means muscle of the heart which is diseased or is 
not in its usual normal structural state. 

158 Q Would that expression .be consistent with an 
enlarged heart muscle? A An enlarged heart 

muscle is one type of abnormal myocardium. 

«r •. • • 

159 Q Dr. Pinckney, assuming that a person does 
have an enlarged heart muscle, can you tell me, 

sir, when the heart has to work more heavily, as you 
have described, and faster, does that have or tend to 
have any effect upon that particular person’s life expect¬ 
ancy? A It decreases the life expectancy or the time 
one would expect that individual to live if he had a nor¬ 
mal heart muscle. 

Q And can you, Doctor, from your experience and 
knowledge of medicine, give us any comparison that we 
may understand as to the amount of reduction that might 
be effected in one case or another and how that might 
vary, how it does vary? 

MB. McCABTHY: Your Honor, I think we are get¬ 
ting somewhat far afield. If Mr. Pinckney is able to as¬ 
sociate his testimony with Mrs. McKenzie then I think it 
is material but to talk of a decrease in life expectancy 
over-all because of an enlarged heart muscle is certainly 
getting far afield. 
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THE COURT: I grant yon that On the basis 

160 that it is too broad in the field in which the Doctor 
is apparently specializing, if counsel can associate 

it in the case in chief, it will be relevant Otherwise it 
won’t be relevant 

MR. ALEXANDER: I am in the position of having 
to recall the Doctor— 

THE COURT: I don’t think so. He has seen the 
patient and knows the premise. There are certain things 
the Doctor can testify to. 

MR. ALEXANDER: I see your point, Your Honor. 

MR. McCARTHY: He hasn’t testified as to an en¬ 
larged heart muscle. 

THE COURT: But Mr. Alexander has assured the 
Court he will connect it up with testimony by a physician. 

MR. McCARTHY: I imagine there are degrees of 
enlargement of the heart muscle and unless Dr. Pinckney 
knows, I would rather Mr. Alexander would direct his 
questions to the doctor who will testify as to the heart 
enlargement. 

THE COURT: The Court will rule that with the com¬ 
mon occurrence of an enlarged heart and of Dr. Pinck¬ 
ney’s skill, he may express opinions provided there is 
shown later by testimony, that the patient or the plaintiff 
in this case has such a heart condition and it will be 
relevant. Of course, if it is demonstrated, it is 

161 relevant If not, it is irrelevant 

I will overrule the objection and you may pro¬ 
ceed, Mr. Alexander. 

• * . • • 

Q Let me reemphasize this, Doctor. As I understand 
it, you found no heart condition of any kind with this 
patient while she was under your treatment, did you, sir? 
A No, sir. 

Q You have testified about her hypertension. Let me 
ask you if at any time did you find a rapid pulse in this 
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patient A The rapid pnlse, I did find a rapid pulse 
which was consistent with the fever which she had at the 
time I saw her on February 5th. 

Q Now, Doctor, after this patient went into the hos¬ 
pital, if yon were to assume that the condition of sclero¬ 
derma progressed until it affected her heart muscle and 
caused it to become enlarged, where it was evident in 
1955, Doctor—first state yes or no, whether you are able 
to give us your opinion as to the effect that would have 
on this individual person’s life expectancy. A By com¬ 
parison, I am able to give an answer. 

Q Will you do so, sir? 

• • • • 

165 A Ten years. 

Q Will you elaborate on that? What do you 
mean when you say ten years, Doctor? A Life expect¬ 
ancy. 

Q That is ten years from now? A Yes, sir. 

Q And do you know the plaintiffs present age. Doc¬ 
tor? A Approximately 33 or 34 years. 

Q And assuming, Doctor, that she is 34 years of age, 
it is your testimony that her life expectancy will continue 
only approximately until the age of 44 years? A Yes, 
sir. 

• • • • 

168 Cross Examination 

BY MB. McCABTHY: 

Q Doctor, when did you last see Mrs. McKenzie pro¬ 
fessionally? A March 16, 1954. 

Q You have described the condition on her right leg 
as of that time. Were there any other indications to you 
of illness, other than the ulcer of the right leg? A Loss 
of weight 

Q Loss of weight? A Yes, sir, and her general ap- 
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pearanee of .being apprehensive, sort of a scared appear¬ 
ance. 

Q Was there any tightness of skin at this time? A 
There was in the right leg and there was bronzing of the 
skin on her hands. 

169 Q Yon mean darkening? A Yes, sir. 

Q Darkening of the skin. That is a character¬ 
istic of scleroderma? A That is one of the characteris¬ 
tics, yes. 

Q What are the other characteristics? A Tighten¬ 
ing of the skin. 

Q We have discussed that. A Loss of weight due to 
the replacement of fatty connecting tissue. 

Q Would you say that this is what is called a systemic 
disease? A Yes, sir, it is. 

Q That is, that its manifestation exists throughout 
the entire system? A Throughout many parts of the 
system, yes. 

Q There would be organic changes in various parts of 
the body, organs of the body? A Yes, sir. 

Q Do you know of your own knowledge whether they 
were present when you last saw her in March of 1954? 
A Except for the skin changes, I could not say that they 
were present in March, 1954. 

Q You never made a diagnosis of scleroderma as far 
as Mrs. McKenzie was concerned? A No, sir. 

170 Q I presume you have consulted the District 
General Hospital record before you testified here. 

A No, sir, I have not. 

Q You have not looked at the charts? A No, sir. 

Q Have you discussed this condition with any of the 
physicians who have treated her and are treating her? 
A I called the hospital, soon after she entered the hos¬ 
pital. I don’t know who treated her but I do know she 
was being treated for a leg condition and infection. 

Q When did you call, Doctor, back in March, when she 
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was admitted? A During the first week of her admis¬ 
sion, yes, sir. 

Q Since that time you haven’t been in contact with 
any of the physicians who have treated Mrs. McKenzie? 
A No, sir. 

Q And you haven’t seen fit to review the entire hospital 
records prior to coming here to testify today? A No, 
sir. 

Q So then, Doctor, your testimony here today is based 
upon what, textbook knowledge? A My testimony here 
is based upon my observation of the case. 

Q What opportunity have you had to observe 

171 the case since March of 1954? A I have not had 
any opportunity nor have I inferred that I had 

examined or treated her since March. 

Q That is what we are trying to develop. I know 
you haven’t inferred it. If I gave that impression I want 
to correct it, but you haven’t personally examined either 
Mrs. McKenzie or the hospital records pertaining to her 
confinement, or discussed her physical condition with any 
of her attending physicians prior to coming down here 
this morning and testifying? A That is correct, sir, I 
have not. 

Q When did you last treat a patient whom you diag¬ 
nosed as having scleroderma? A The last case of 
scleroderma that I saw was in Bellevue Hospital. 

Q In New York City? A In New York City, yes, 
sir. 

Q When was that, Doctor? A I think 1953, 1952 or 
’53. 

Q Would you consider this a rare disease? A Yes, 
sir. 

Q And it is a disease? A Yes, sir. 

Q And it is, you said, a progressive thing? A May 
I say one other thing? Four weeks ago there was 

172 in Freedmen’s Hospital a case which had the cal¬ 
cium disturbances of scleroderma, with the narrow- 
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mg of the stomach but the basic diagnosis was calcinosis 
rather than the hardening of the skin and that was be¬ 
cause, in addition to the skin changes, he had large cal¬ 
cium deposits throughout his body. 

Q What had caused his condition, Doctor! A The 
cause of calcinosis was unknown. 

Q The cause of scleroderma is unknown? A Yes, 
sir. 

Q Completely unknown medically? A Yes, sir. 

Q There have been several theories, beginning with 
thyroid and the ardrenal area but none of them have 
been confirmed as a cause, is that not true? A Yes, sir, 
that is true. 

Q So there is absolutely no medical certainty as to 
how the disease which this young lady suffers from is 
caused, is that not true? A That is true. 

Q And you can’t say what caused her present condi¬ 
tion? A No, sir. 

Q You cannot, can you? A I cannot say. I 

173 can only say that she has conditions which are 
accepted to be probable cause or precipitating fac¬ 
tors. 

• • • • 

Q This is basically a systemic disease of the 

174 blood vessels? A A systemic disease of the con¬ 
necting tissue, whether they be in the blood vessels 

or whether they be in the glands or whether they be in 
the muscles. 

Q But, ultimately, it results in an improper circula¬ 
tion of the blood? A If the connecting tissue in the 
blood vessel is involved. 

Q And you don’t’ know whether the connecting tis¬ 
sue in the blood vessels is involved in this case? A Part 
of her treatment was to improve circulation because it 
was obviously inadequate and moist compresses were 
used to improve circulation. 
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Q Doctor, Mrs. McKenzie had varicose veins when 
yon first saw her? A Yes, sir; she did. 

Q Of both legs? A Yes, sir. 

Q And yon treated her for varicose veins during this 
period along with this ulcer, did you not? A Yes, sir. 

Q Would you tell us what treatment you gave her for 
the treatment of the varicose veins? A Treatment of so¬ 
dium morrhuate, a drug which has the ability to cause a 
clotting of the blood in an enlarged or broken vein be¬ 
cause no circulation in a varicose vein which is too 

175 large is better than improper circulation in that 
same vein. 

If the varicose vein is present and enlarged, blood does 
not only not flow through it but it flows in the wrong 
direction, so it is better to obliterate or close that vein 
and have no blood in it than to have blood in its flowing 
in the wrong direction or stagnating. 

Q Let me ask you this: Had you treated her before 
for any condition? A Yes, sir. 

Q Prior to October of 1953? A Yes, sir. 

Q What had you treated her for, Doctor, and when? 
A Varicosity and a small ulcer in the left leg. 

Q And when did she have the ulcer in the left leg? 
A She gave a history of first having had it in, I think, 
October of the previous year, and I saw her in January 
of 1953. 

Q In other words, she contracted an ulcer in her left 
leg in October of 1952? A Yes, sir. 

Q And then she came to you in January of 1953? 
A Yes, sir. 

Q And how long was she under your care, Doc- 

176 tor, at that time? A Approximately through 
March, 1953. 

• • • • 

Q What treatment did you give her at that time for 
the ulcer on the left leg? A Best, stocking, a support¬ 
ing stocking; sodium morrhuate and vitamins. 
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Q "Vitamins? A Yes, sir. 

Q Did yon find some kind of a blood deficiency at that 
time? A One of the theories as to why the blood ves¬ 
sels break down, it is a contributory cause, is a deficiency 
in the B complex vitamins. 

• • • • 


177 Q You say you treated her for three months 
for an ulcer on the left ankle. How long was it 
before that cleared up? A The ulcer was cleared up by 
the 13th of February. 

Q And that was also an open ulcer from which she 
still bears a scar on her left ankle? A Probably there 
is some discoloration. 

Q But it was an open ulcer? A Yes, sir. 

Q Doctor, you mentioned that when you first saw Mrs. 
McKenzie following this accident she had inability to 
swallow? A She swallowed with difficulty. 

Q With difficulty? A Yes. 

Q Now, isn’t the esophagus—which is in the neck, isn’t 
it? A Yes. 


Q Isn’t it normally affected when one has scleroderma? 

A Not normally affected. It may be affected and 
178 frequently is. 

Q And frequently is? A Yes, sir. 

Q How about the liver? Is that normally affected? 
A The connecting tissue of the liver may also be affected, 
yes, sir. 

Q Would a person suffering from this disease be 
anemic? A Could be, yes, sir. ^" 

Q Would they have what is called medically pulmonary 
fibrosis or tissues in the lungs which could be demon¬ 
strated in X-ray? A Pulmonary fibrosis means increase 
in the amount of connecting tissue in the lungs and if it 
increases sufficiently, it can be seen upon X-ray. The 
whole premise of scleroderma is there is an increase in the 
connecting tissues throughout or in various parts of the 
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body and the lung is simply another place in which we 
may have this increased connecting tissue which the 
radiologist would call pulmonary fibrosis, yes, sir. 

Q Then this disease, in a layman’s language, amounts 
to a degeneration of the entire system over a period of 
time? A First a degeneration or change or alteration 
in the connecting tissue which may be reflected by de¬ 
generation or changes in any part of the body in which 
the connecting tissue has been altered, yes, sir. 

179 Q Let’s put it this way: The first thing is that 
the connective tissues are affected? A Yes, sir. 

Q Then after a period of time, it becomes sufficiently 
serious to affect the liver, to affect swallowing, to affect 
almost every organic function of the body, is that not so? 
A Yes, sir. 

Q And, Doctor, this disease can be years in develop¬ 
ment, can’t it? A Yes, sir. 

Q Isn’t it a fact that people have been treated for 
years for arthritis, rheumatism, and then suddenly when 
some physical manifestation, mainly the tightening of the 
skin is apparent to the doctors, they diagnosed it as 
scleroderma? A You are saying, then, that what was 
thought to be rheumatism becomes later scleroderma? 

Q Yes, after a period of years of observation. A 
Rheumatoid arthritis is a disease which we have classi¬ 
fied scleroderma as being. Everything that I have said 
as to a cause of scleroderma I might repeat as a cause for 
rheumatoid arthritis. Everything that I have said con¬ 
cerning treatment for scleroderma has been one time or 
another indicated for the treatment of rheumatoid 

180 arthritis. 

It is a question of where the greater danger is 
done, whether it is the connecting tissue in and about the 
joint or whether it is the connecting tissue throughout the 
body. In each case, it is the connecting tissue that is 
damaged. Why it is limited primarily to the joints in 
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rheumatoid arthritis and throughout the body in sclero¬ 
derma is not known any more than why one person breaks' 
out on the skin from an allergy and another person’s nose 
runs and he sneezes from an allergy. 

Q This could be a disease based upon allergy, accord¬ 
ing to you? A One of the theories is that it could be an 
allergy, yes, sir. 

• • • • 

181 Q • * • Do you accept this book Allen-Barker- 
Hines on Peripheral Vascular Diseases? Do you 

feel it is a good work? A I feel it is a good bopk to 
read and to think about, yes, sir. 

Q Would you agree with this paragraph, which is the 
concluding paragraph, I might tell you, under the head¬ 
ing “Etiology” which is cause, is it not? A Yes, sir. 

Q They say, and this is summarizing their observa¬ 
tions: 

“It seems most likely that some change of unknown 
origin in the collagenous part of the skin and sub- 

182 cutaneous tissue is involved in the production of 
scleroderma. Since our general knowledge of the 

formation and metabolism of collagenous tissues of the 
body is scant, it is not surprising that the etiology of 
scleroderma is still a mystery.” 

You would agree with that statement? A Yes, sir. 
Q Now, Doctor, in your direct testimony you went 
into, under Mr. Alexander’s questioning, a discussion of 
the question of osteomyelitis. A Yes, sir. 

Q You didn’t find osteomyelitis in this case, did you? 
A No, sir. 

• • • • 

Q Tell me this: Did she has osteomyelitis? A In my 
opinion, no. 

• • • • 

183 BY MB. McCAKTHY: 

Q Doctor Pinckney, you testified that Mrs. Me- 
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Kenzie, in your opinion, was suffering from cellulitis and 
I believe you said that that is an infection or inflamma¬ 
tion of the soft tissue, is that correct? A Yes, sir. 

• • • • 

184 Q Now, then, just for our own purposes, when 
an infection gets down deep enough, it goes into 

the bone and then you have what is called osteomyelitis, 
is that not so, sir? A Yes, that is so. 

• • • • 

185 BY MR. MCCARTHY: 

Q Doctor, you saw her on October 9, 1953? A 

Yes, sir. 

Q Did you see her at her home while she was in bed 
or did you see her in your office? A In my office. 

Q In. your office? A Yes, sir. 

Q Did you ever again see her again at her home 

186 after October 7, 1953, until you gave her a dis¬ 
charge, a tentative discharge, you stated, in De¬ 
cember of 1953? A No, sir, I saw her at the office. 

• • • • 

Q And it is your testimony that Dr. Lawlah’s 

187 report indicates there was absolutely no evidence 
of fracture or any other pathology as far as her 

face and skull was concerned? A Yes, sir. 

Q And normal sinuses? A Yes, sir. 

Q You discharged her first in December of 1953? A 
Yes, sir. 

Q At that time the ulcer had healed, leaving a scar? 
A In December— 

Q The 9th or 10th I think you testified, Doctor. A 
The notation is “Leg color good. Fair scar tissue.” 
There was still scar tissue. 

Q But the wound was closed? A The wound was 
closed, yes, sir. 

Q Completely closed? A Yes, sir. 
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Q The conservative theraphy, the various medicants 
that you had used closed and dried the wound? A Yes, 
sir. 

Q There was no pus discharge, or certainly you would 
not have discharged her? A Yes, sir. 

Q In your opinion, at that time the ulcer had healed, 
leaving a scar similar to the scar that she bears on her 
left leg as a result of the ulcer in October, 1952? 

188 A Except for the changes that the year’s differ¬ 
ence would make, yes. 

Q Yes, of course, one is a year older than the other. 
A Yes. 

Q But, in your opinion, she needed no further treat¬ 
ment and, of course, you discharged her in December? 
A Yes, sir. 

Q Doctor, you have described her leg in October as 
having an abrasion about five inches long. You said it 
was a brush burn. Might it be the kind of a thing I would 
get if I might suddenly and with a terrific amount of 
force scrape it? A You could scrape it. It would have 
a dragging phenomenon. 

Q Something like the old strawberry you used to get 
when you would fall down hard as a kid? A A brush 
bum assumes that the surface of the body passes over 
a surface area in contrast to a direct blow. 

Q In other words, it is a scraping like that (indicat¬ 
ing) ? A Yes. 

Q And it results in, well, wearing off the skin, I 
suppose? A That is true. 

Q It would cause a little blood under the skin 

189 which, in popular language, as a basketball player, 
we called a strawberry? A Yes. 

Q That is what she had in October, 1953? A A 
brash burn. 

Q And you describe that as being five inches long? 
A Five inches was in March. The one in December was 
three and one-half. 
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• • • • 

190 Q How long was it before that scabbing came 
off? A Before the scab came off—November 9th, 

a notation “Leg is improved,” and she had already been 
wearing a stocking over the dressing but at that time the 
scab was practically clear. 

Q So that within one month and about four days the 
scab was practically clear? A Yes, sir. 

• • • • 

191 Q And it was because of varicose veins that you 
suggested to Mrs. McKenzie that she wear an elas¬ 
tic stocking? A Yes. 

Q Are these bilateral veins in both legs? A Yes. 
Q She had both? A The one in the right leg was 
not giving her trouble. 

Q When you first saw her, it was on her left leg? 
A Yes, sir. 

Q And sometime in February of 1954 she developed 
an ulcer on the right leg? A Yes, sir. 

Q Where is that ulcer on the right leg, Doctor, and 
let’s use my leg again— 

MR. ALEXANDER: I suggest that the plaintiff is 
here, and let’s use the plaintiff’s right leg. 

THE COURT: Yes, that will be a solution. 

192 Suppose we have her take a seat in front of the 
jury and you can demonstrate on the plaintiff. You 

can go down beside her, Doctor. 

• • • • 

(The ulcer was shown to the jury.) 

• • • • 

193 BY MR. MCCARTHY: 

Q Dr. Pinckney, before the recess you had tes¬ 
tified that as of November 9, 1953, the scab had healed. 
I am now going to ask you whether or not in December 
of ’53, at which time you gave what you termed a ten- 
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tative discharge and suggested she could do some work, 
if there was any swelling or had the swelling gone down 
at the time of the discharge? A There was no swelling. 

Q No swelling at all as of December, 1953? A De¬ 
cember, 1953, yes. 

Q Then the next time you saw her was in February, 
1954, at which time there was swelling? A Yes, sir. 

Q Doctor, you told us you saw a patient suffering 
from scleroderma in Bellevue in 1952 or 1953. A Yes, 
sir. 

Q Have you ever, in your own practice, treated 

194 privately a patient suffering from it? A Not pri¬ 
vately, no, sir. 

Q You have never treated one. Have you ever made 
a conclusive diagnosis of this disease? A No, sir. I 
have had pathological reports that such was the case, 
but I didn’t make the diagnosis. 

Q Dr. Pinckney, how long have you been in the gen¬ 
eral practice of medicine in the District of Columbia? 
A 1932. 

Q And during that time, how many people would you 
say you have treated for traumatic conditions, that is, 
conditions as a result of a blow? 

• • • • 

195 Q Now, then, taking up the time you began, 
let’s start with the internship in Kansas City up 

to the present time, you have treated a great many peo¬ 
ple for trauma? A Yes, sir. 

Q Would it be unfair to say probably a thousand a 
year? A Well, in view of the fact that one to two days 
per week are spent in the orthopedic clinic at Freedman’s 
Hospital, which is largely trauma and four years on the 
surgical service in the Army which constituted a large 
traumatic segment, I would say one to two thousand, a 
few thousand cases, yes. 

Q In both your own private practice, both here and 
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wherever else you have practiced? A Yes, sir. 

Q You have never, in all that time in your private 
practice, seen a patient who came to you because of 
trauma, that is, an injury or a blow develop into sclero¬ 
derma? A That is true. 

Q You have never seen one? A No, sir. 

• • • • 

196 Redirect Examination 
BY MR. ALEXANDER: 

Q Dr. Pinckney, I believe my opponent asked you if 
scleroderma wasn’t an extremely rare disease. Is that 
true? A It is extremely rare. 

Q Can you tell me, sir, what the incidence of it is, if 
you know, so that we may have some comparative idea of 
how extremely rare it is? A I make a rundown like 
this: One out of twenty people have arthritis. 

Q Yes, sir. A Of the one out of twenty who would 
come under an arthritic setup or a clinic collagen dis¬ 
ease, less than one out of one hundred would have 
scleroderma. 

Q So arthritis prevails in about 5 per cent of the pop¬ 
ulation, is that correct? A Yes, sir. 

Q So out of 5 per cent, one out of a hundred would 
have scleroderma, is that correct? A Yes, sir. 

Q Will you correct me, please, Doctor, and Mr. Mc¬ 
Carthy, but mentally computing it, am I correct 

197 then in arriving at the figure of only one person 
out of five thousand would have scleroderma? A 

Approximately that, yes, sir. 

Q I am sorry. I find I am in error. That is 1 per 
cent of 5 per cent would be on the order of one out of 
fifty thousand, would it not? 

THE COURT: Whatever it is, I will judicially notice 
it so the Doctor won’t have to answer. 

BY MR. ALEXANDER: 



Q And compared to the incidence of other diseases, 
compartively, that is very, very rare, is it not, Doctor? 
A Yes, sir. 

Q Doctor, yon did not understand me at any time, did 
yon, sir, to ask yon to assume that this patient had ever 
had osteomyelitis? A No, sir. 

Q Did yon understand me to ask yon whether or not 
osteomyelitis frequently follows cellulitis? A Yes, sir. 

Q This patient has had cellulitis, has she not? A 
Yes, sir. 

Q And that was your diagnosis? A Yes, sir. 

Q Now, sir, the cellulitis developed some four months 
after the original injury to this right shin bone, did 

198 it not? A Yes, sir. 

Q Would you, therefore, say, Doctor, that it is a dis¬ 
tinct possibility that cellulitis again could develop in this 
right leg? A It is possible. 

• • • • 

199 Q What was your last answer? A That it is 
possible and not too remotely probable that she 

could develop osteomyelitis as a result of cellulitis. 

Q In that same place on the right shin bone that was 
exhibited to the jury, is that correct? A Yes, sir. 

• • • • 

Ruben D. Cabrerea 

• • • • 

Direct Examination 

BY MB. ALEXANDER: 

• • • • 

Q Dr. Cabrerea, are you officially connected with any 
hospital? A Yes; I am a resident orthopedist at D. C. 
General Hospital 
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200 Q Doctor, in connection with the performance 
of your official duties at District General Hospital, 

did you have occasion to know and treat professionally 
the plaintiff in this case, sitting at my right, Daisy 
McKenzie? A Yes, I did treat her. 

• • • • 

201 Q Doctor, directing your attention to file 25,127, 
I believe that is the record of her first admission to 

District General Hospital, is it not, sir? 

• • • • 

A That is right. 

Q And will you tell us, Doctor, what the first entry 
is in that record; when was she first seen or admitted? 
A She was admitted on March 17, 1954, at 9:45 p. m. 

Q At that time, what was the diagnosis? A When 
she was admitted, she was admitted with an impression of 
ulcer of the right lower leg; cellulitis of the same area. 

Q Doctor, as an orthopedist, will you tell us what is 
cellulitis? A Cellulitis is inflammation of the skin. 

Q Inflammation of the skin; and would it also be of 
the tissues under the skin? A That is right. 

• • • • 

202 Q Before we get to that, Doctor, were certain 
examinations made and regularly recorded in the 

record on March 17, 1954? A That is right. The doc¬ 
tor who saw her in the emergency room wrote an admis¬ 
sion note which is a routine and his impression was 
cellulitis of the right calf; admit to orthopedics as pos¬ 
sible osteomyelitis. 

Q Doctor, is there a record that she received an exam¬ 
ination of her heart on that day? A Well, they exam¬ 
ined her that day. On examination of the heart they 
say that she “P. M. I.”—that means heart beat, you 
know where we can feel the beat, is in the fifth inter¬ 
space between the ribs, between the fifth and sixth ribs 
and they say there is no enlargement of the heart. 
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Q They think there is no enlargement of the heart on 
March 17, 1954? A That is right. 

• • • • 

203 Q Dr. Cabrerea, was there anything else sig¬ 
nificant on the day of her admission, from the 

records? A They also say she had cellulitis. I don’t 
see that she had any particular complaints. 

Q Doctor, you examined her on the following day, 
March 18th, is that right? A That is right. 

Q Would you tell us, from your observation of the 
patient on the 18th, what you found from your examina¬ 
tion and observation? A My note is this: “Physical 
examination reveals an ulceration in the interior aspect 
of the right tibia”—the tibia is the shin—“about 

204 two inches long and two inches wide. Right leg 
was placed in a long leg cast.” 

* * • • 

Q Now, you knew the result of those X-rays at that 
time, Doctor? A The X-rays did not show any evidence 
of bone or joint pathology. 

• • • • 

205 Q And was anything prescribed for her on the 
18th other than the cast and the X-rays? A The 

order written that day by Dr. Warner, who was the first 
doctor who saw her after her admission to the ward, pre¬ 
scribed complete bed rest, elevate foot of mattress 15 
degrees; regular diet; warm saline pack— 

• • * • 

206 Q All right, Doctor. Were any other medica¬ 
tion prescribed? A She had a blood test, fat and 

blood sugar and a urine examination. She was given 
procaine penicillin, 600,000 units, and streptomycin half 
a gram tonight, TAD. That means “Twice a day.” 

Q Those are antibiotic drugs to fight the infection 
in the leg, isn’t that right? A That is right. 
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She was also given Empirin No. 3C tablets, one every 
three or fonr hours when necessary, for pain, and also— 

• • • • 

A And also she was given nembutal, which is a seda¬ 
tive, 100 milligrams before bed, to make her sleep. 

• • • • 

208 Q And what operation did you perform the fol¬ 
lowing day, Doctor? A I did a skin graft. I took 

some of the skin from the left thigh and I put it in the 
right shin in the ulcer she has in the right shin. 

Q Can you tell us approximately the area of skin that 
was removed from the left thigh? A Just a little bit 
larger than the ulcer she had. That would be about two 
and one-half inches by two and one-half inches. 

• • • * 

209 Q All right, Doctor. Will you tell us how she 
progressed following that operation? A Well, we 

kept watching the graft to see that the skin was alive and 
we found, on April 30, I think, that the graft was dead. 

• • • • 

Q Doctor, what date did you perform the graft? A 
The first operation was performed on March 24, 1954. 

Q Will you look at your entries for March 31,1954 and 
tell me what the condition of the graft was at that time? 
A Well, here I said 11 Graft dead.” Graft didn’t take 
and to have a new graft. 

• • • • 

Q Doctor, can you tell me, from the record, 

210 when was the second graft operation performed, 

sir? A April 6th. 

• • • • 

Q Who performed the surgery on that occasion? A I 
did. 

Q Following through your record, will you tell me 
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how the patient progressed following the second opera¬ 
tion? I assnme it was similar to the first operation. A 
Yes; similar. 

On April 12, 1954, I have a note which says “graft 
has taken very nicely. Will place Nnnnas boot”— 

Q Is that similar to plaster of Paris? A Not ex¬ 
actly. It is just a bandage with a special gluing type of 
medication. 

Q All right, sir. A (Beading): “And will be dis¬ 
charged today. Patient symptomatic.” 

Q Now, Doctor, going back to the same record and di¬ 
recting your attention to March 18, 1954, let me ask you 
if any serological tests were made. A Yes. On March 
18th, the report from the laboratory came back and the 
serology was negative. 

Q Can you tell us what test was given? A 

211 Kahn. 

Q That is right. That is a blood test for the 
test of syphilis? A That is right. 

Q And that was negative? A Negative. 

• • • • 

Q And were her complaints of pain consistent with 
the physical condition of her leg as you saw it and knew 
it Ho be and with the operating techniques which were 
necessary? 

• • • • 

A Yes, that is right, and also she had some pain in 
her abdomen. She complained rather bitterly about that 
pain and we couldn’t find any cause. At that time 

212 she was seen by a couple of doctors and we couldn’t 
find the cause of that pain. 

• • • • 

Q When did you next see her in the clinic? A April 

28, ’54. 

Q All right What was her condition then? A Well, 
at that time I say, “Grafts on the skin are macerated.” 
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• • • • 

Q Will you examine the hospital record, then, and give 
us the date of the second admission to District 
213 General Hospital? A She was admitted the same 
day, April 28, ’54. 

Q Now, sir, will you examine those records and tell 
us what was the diagnosis at that time? A Well, the 
diagnosis was “Ulcer of the right leg.” 

• • • • 

219 Q Now, Doctor, will you tell us what her treat¬ 
ment was on her admission on April 28, 1954? A 

She was placed on complete bed rest; continuous saline 
drips to dressing on right leg. She was placed on pro¬ 
caine, penicillin and complete bed rest. 

• • • • 

220 Q All right, Doctor. These drugs that you 
spoke of that were ordered, were they antibiotics 

to fight any infection in the tissue? A That is right. 

• • * • 

Q Doctor, directing your attention to the next day, 
April 30, 1954, was there any significant development? 
A On April 30, ’54, I wrote a note there in the 

221 progress notes saying that “Ulceration looks clean 
on continuous wet salts.” 

Q • • • Is there anything further there? A And 
then, on May 31st, I said, “To be discharged during 
afternoon.” 

• • •, • 

222 Q All right. Now, will you continue with your 
observation of the daily record there and tell us 

what, if anything further, happened or when she was dis¬ 
charged? A She was discharged May 3, ’54. 

• • • • 
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223 Q Doctor, did you see her or did she receive 
out-patieut care following that discharge on May 

3rd? A I saw her on May 10th in the out-patient de¬ 
partment 

Q What was her condition? A Well, I wrote that 
day, “Following care while in surgery one North, the 
ulceration looks cleaner”—I can’t understand my own 
writing—“patient instructed to keep soaking it with hy¬ 
drogen peroxide. Today the graft is dry with crust 
around,” and to return Wednesday. 

Q All right, sir, what followed? Did you see her sub- 
sequently as an out-patient? A Yes, I saw heron May 
14, ’54. 

Q What was her condition then? A And at that 
time I said, “Patient has developed three plus edema of 
both lower extremities.” Edema means swelling of the 
leg caused by fluid. 

Q What would three plus edema mean? A We grade 
that from one plus to four plus. 

Q Four is maximum ? A Four is maximum. 

• • • • 

224 A And then I wrote, “Patient says she has some 
shortness of breath. Refer to medical diagnostic 

clinic as soon as possible.” 

Q That is on what day? A May 14th. 

Q All right, sir. A At that time I called myself to 
try to make an appointment for her and the next appoint¬ 
ment available was June 11th. I was concerned with her 
condition because she had developed shortness of breath 
and edema of the leg. I referred her to the emergency 
room to be admitted. 

• • • • 

225 A I referred her to the emergency room. She 
was seen by a doctor there. There is no record 

about that. 
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Q May I interrupt, then, if there is no record, to ask 
you this: Were you pretty concerned about this patient 
at this time, Doctor? A Sure, I was. 

* • • • 

226 Q She received some medication in the emer¬ 
gency room? A That is right, and she was sent 

home. 

Q And sent home? A Yes. I saw her next on May 
21sti That means one week later. 

Q Yes, sir. A At that time I wrote, “Has edema of 
both legs. With this”—I mean with edema—“grafts will 
not take and die.” 

Q The graft will not take and the graft will die, is 
that what you meant? A That is right Only a small 
portion of it is alive. 

Q And that is on what date? A The 21st of May. 
Q All right, sir. A Patient was referred to the ad¬ 
mitting office for admission to medicine because of edema 
of both legs and shortness of breath. She was treated 
with salyrgan. 

Q What is that? A Something to decrease the swell¬ 
ing of the leg. 

Q What caused the swelling of the leg, if you know? 
A Well, I think the heart. 

• • • • 

227 Q I am asking your opinion of your own pa¬ 
tient, Doctor. What caused the swelling of the 

legs? A Well, my own opinion is that it was the heart. 

Q The heart; and what was there about the heart. 
Doctor, that would cause the abnormal swelling or edema? 
A Congestive heart failure. 

Q Congestive heart failure. Doctor, will you be good 
enough to tell us what causes congestive heart failure? 
A Type of lesions in the heart. 

Q When a doctor uses the term “lesion,” what does 
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lie mean. Doctor, an abnormality? A An abnormality. 

Q Is an enlarged heart muscle such an abnormality? 
A That is right 

Q Was it that condition that, in your opinion, caused 
this edema? A That is right. 

• * » • 

228 Q Let me state the question directly, Doctor. 
What caused the edema? What caused the gross 

swelling? A As I said before, there are many causes. 

Q In your opinion, what caused it in this patient? 
A The heart. 

Q What about the heart caused it? Can you be more 
specific as to the cause with this patient? A Let me 
make a small explanation. There is a condition of the 
heart that is called “congestive heart failure.” There are 
many diseases that can produce heart failure. Many 
times they are normal and many times they are abnormal 
and I thought, in this patient, that that is what she had. 
She had shortness of breath and swelling of her legs 
which are two of the symptoms of congestive heart fail¬ 
ure, and that was one of the reasons why I was so con¬ 
cerned about her and the reason I referred her to the 
emergency room. 

Q When you say you were concerned about her, I want 
you to explain that to us. What were you con- 

229 ceraed particularly might happen to this patient? 
A Well, she had symptoms of heart failure. 

Q Yes? A A patient with heart failure, their condi¬ 
tion may be worse and they can get in very, very poor 
shape and sometimes they can die. 

Q Were you that day concerned that this patient might 
die? A Well, a patient with heart failure can die any 
time. 

• • • • 

Q • • • On May 21, 1954, were any further examina- 
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tions made by reason of that? A No; I didn’t men¬ 
tion— 

Q Will yon look at yonr radiologist’s report, Doctor, 
in the back of the file, please? A Well, this patient, I 
admit her the same day, May 21st. 

• • • • 

230 • * * I gave her a slip and referred her to the 
emergency room with a note to admit her to medi¬ 
cal service. 

Now, she is in the hospital. 

Q That is on what date, sir? A May 21st. 

Q 1954? 

• <r • • 

231 THE COURT: • • • In connection with the 
third admission on May 21, 1954, did yon yonr- 

self make farther physical examinations? 

THE WITNESS: I never saw that patient after that; 
never. 

• • • • 

238 Cross Examination 

BY MR. MCCARTHY: 

• • • • 

240 Q Now, Doctor, yon took qnite a few X-rays, 
didn’t yon, of this right leg? A Yes. 

Q And yon have never fonnd any bone involvement? 
A That is right. 

Q So yon didn’t find any osteomyelitis? A No. 

Q Not at all, and yon fonnd cellnlitis which is the 
inflammation of the skin? A Of the skin, that is right. 
Q Bnt the bone wasn’t affected? A No, it was not. 
Q Did and does the record before yon indicate that 
Mrs. McKenzie had varicose veins when she first came 
to the District Hospital? A Not in the first record. 
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In the second admission there is something that indicates 
she has had varicose veins. 

241 Q In the second admission? A I think in the 
third admission there is some pointing to that It 

is here in the second admission—there is a note here in 
the history of present illness that says, “Patient admits 
to previous varicose vein trouble, had also on inner 
aspect left ankle one and one-half years ago.” 

Q Yes, and we have established here that that ulcer 
formed exactly one year before, October 5, 1953. It 
formed in October of 1952 and that she underwent active 
medical treatment for it from January until March of 
1953. Did she have varicose veins on both legs? A I 
don’t know. I don’t remember. I haven’t seen her in a 
long time. 

Q And that record wouldn’t help you at all to estab¬ 
lish that? A Well, let’s see—yes; they mention and 
they say in the impression by Dr. Smith, they say, “Vari¬ 
cose ulcer, right leg,” but in the physical examination he 
doesn’t mention that she has varicose veins. 

Q He calls that a varicose ulcer? A He thought it 
was a varicose ulcer. 

Q Tell me, are ulcers very common in people with 
varicose veins? A Very common. 

Q For persons afflicted with varicose veins to 

242 get ulcers? A Yes. 

Q And isn’t it true they are difficult to heal be¬ 
cause of the blood conditions? A That is right. 

Q They may persist for sometime? A That is right. 

» • • • 

Q What caused that in that two-week period? That 
is, on April 13th, when you discharged her, I presume it 
was holding and doing well and then two weeks later it 
was sloughed off. Do you have any explanation 

243 for that, Doctor? A Well, at that particular mo¬ 
ment, I was wondering what was the cause. I 
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just didn’t know so I thought probably the swelling that 
she had in the leg was impairing the circulation and made 
it slough. 

Q I see, the swelling in the legf A Yes. 

Q Now, then, it was in May when you noticed the 
swelling and the shortness of breath which indicated to 
you congestive heart failure. Tell me, Doctor, I know 
that people who have a heart condition have shortness 
of breath. That is one of the common symptoms, isn’t 
it? A In some diseases, that is right 

Q In some heart diseases? A That is right. 

Q Is swelling of the legs a symptom of a heart 
condition? A It is one of the symptoms. 

Q One of the symptoms, and when you take it in 
combination with the shortness of breath, that is the 
edema or swelling, it immediately indicates a heart con¬ 
dition to you? A It doesn’t indicate a heart condition 
to me because, as I said, many diseases may produce 
shortness of breath. Many diseases may produce swell¬ 
ing of the legs and even in a normal person they 
244 can have swelling of the legs without any disease 
of heart or disease of kidneys, but in a patient 
that I see with shortness of breath and swelling of the 
legs, the first thing that comes to my mind is that they 
may have congestive heart failure. 

Q Did you ever hear of anyone getting congestive 
heart failure as a result of a blow on the leg? A No. 

Q Dr. Cabrerea, directing vour attention to the ra¬ 
diological report of May 21, 1954— Yes, there is a re¬ 
port here. 

Q Will you tell us what was the result of that X-ray 
examination, sir? A Report by Dr. Neumann said, “Ex¬ 
amination of the chest reveals pulmonary congestion. 
The diaphram is slightly elevated. The heart is en¬ 
larged?” 
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Q Will you tell us what is “pulmonary congestion”? 
A Pulmonary congestion is the same like swelling in 
the legs, exactly the same thing, but in the lungs. 

245 Q And, Doctor, can you tell us what causes pul¬ 
monary congestion? A Well, it can be produced 

by many, many diseases. It could be heart disease which 
is very common, especially congestive heart failure can 
produce congestion of the lungs. 

Q Would the excess of fluid that you referred to as 
causing the swelling of the legs, would there be a similar 
congestion of excess fluid in the lungs? A That is 
right It would be the same thing. 

Q And you said the excess of the fluid in the legs 
was caused by the heart condition? A Well, I didn’t 
say it was produced. I said that was my impression. 

Q That was your opinion? A That is right 

• • • • 

246 Q Based on your knowledge and care of this 
patient, do you have an opinion of your own as 

to what caused her to have pulmonary congestion on May 
21, 1954? A Well, I think the heart was failing. 

• • • • 

251 Robert Lee GwUaudeu 

• • • • 

Direct Examination 
BY MB. ALEXANDEB: 

Q Will you state your full name, sir? A Bobert Lee 
Gnillaudeu, G-u-i-l-l-a-u-d-e-u. 

Q Keep your voice up, Doctor, and tell me what your 
official position is, sir. A I am an assistant resident in 
internal medicine at the D. C. General Hospital 
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255 Q All right, sir. Can yon tell ns when yon 
first saw the patient? A There seems to be a 

record missing. Dnring the summer, in Angnst and Sep¬ 
tember, I was on the hematology service. She was hos¬ 
pitalized dnring that time, I believe. 

• • • • 

Q Doctor, it is stipulated by counsel in this case that 
Mrs. McKenzie was hospitalized March 17, 1954 to April 
13, 1954. That is your first record. 

• • • • 

MR. ALEXANDER: Yes, Your Honor; March 17, 
1954 to April 13, 1954. 

Then the second record is hospitalization April 28, 1954 
to May 31, 1954. 

The third hospitalization was in the period of 

256 from May 21, 1954 to June 21, 1954. 

The fourth and last period was from November 
22, 1954 until December 15, 1954. 

«, • • • 

Q Can you find the first record of your having made 
any entry or not about her condition? A The first one 
I am certain of is the 23rd of August, 1954 in the out¬ 
patient clinic. 

• t • • 

Q Well, what was her physical condition as you could 
observe it? Did she have an ulcer on her right leg? A 
She did have an ulcer on her right leg. 

Q What was the condition of the area of ulceration 
at that time, if you made a notation? A I have noted 
that there is an ulcer which looks chronic with a sero- 
purulent discharge. 

• • • • 

257 A She had some swelling of the leg, the right 
leg. There may have been slight decrease in the 

size of the ulcer on this note, the loss of the remainder 
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of the chart is a handicap. It was temporarily lost and 
I cauterized the ulcer. 

• • • • 

258 A She was started on two medicines. 

Q What were they, Doctor? A A form of iron 
preparation hoping to produce some increase in her blood 
count. 

• • • • 

259 Q Did you give her any treatment? A We 
started a hormone treatment on that day. 

Q Explain to me the hormone treatment that you 
refer to. A The hormone was Testosterone. 

Q Doctor, will you tell us what Testosterone is? A 
It is a male hormone. 

Q All right, sir. "Why was that administered, if you 
can tell us? A It has a non-specific action which would 
help to increase her blood count, make muscle and tissue 
grow slightly stronger. 

Q Does it generally have the effect of making a pa¬ 
tient feel better and promote physical well being and 
healing processes, Doctor? A I expected it to have 
some such action. 

• • • • 

260 Q When did you see her next, sir? A The 
27th of September. 

• • • • 

What was her condition and what treatment did she 
receive? A There was some drying up of the ulcer. 
There was no edema, no swelling of her foot. She seemed 
to feel somewhat better. 

Q Did she receive any treatment that day? A No 
change in treatment from what she had been receiving. 

• • • • 

Q Did you make an examination of Mrs. Mc¬ 
Kenzie in the hospital on November 22, 1954 at or 


261 
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just after her admission? A Either the day of admis¬ 
sion or the following day. 

Q All right, sir. What was she admitted to the hos¬ 
pital for, if yon know, Doctor? A She was admitted for 
investigation of her anemia, her low blood count. 

• • • • 

Q And what was her diagnosis at that time, Doctor? 
A On admission? 

Q Upon your examination, Doctor. A I felt that she 
had scleroderma, an ulcer on her right shin and anemia 
which I believe was secondary to the scleroderma 

262 but I put a question mark after each of those. 

Q Now, when you say that you believe the 
anemia was secondary to the scleroderma, explain what 
you mean by that. A It means that the anemia is one 
of the findings that is sometimes found in scleroderma. 

Q Did you mean by that that the anemia was a result 
of scleroderma? A Yes, I think. 

Q Can you look at your diagnosis as you entered it 
there? Did you make any notation on that date as to 
what the anemia was resulting from? A I have it listed 
as anemia secondary to diagnosis 1—question mark— 
diagnosis No. 1 was scleroderma. 

Q In other words, you thought it was resulting from 
the scleroderma, is that correct? A Yes. 

Q All right. Now, can you tell me, sir, what her ap¬ 
pearances physically were and what other facts led you 
to your diagnosis of scleroderma on November 22, 1954? 
A The physical findings were tight skin over her face 
and over her fingers, to some extent her hands. 

Q What was the condition of the skin area on her 
lower right leg and foot, Doctor? A She had slight 
swelling of the right lower leg. 

263 Q Can you tell me the skin condition on that 
portion of her body? Was the skin thick, tough, 

leathery? A Yes, to some extent; not as marked as on 
her hands. 
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Forrest M. Swisher 

• • • • 

Direct Examination 
BY MB. ALEXANDER: 

Q State your full name, Dr. Swisher. A Dr. For¬ 
rest M. Swisher. 

Q What is your occupation, sir! A I am an ortho¬ 
pedic surgeon. 

• • • • 

266 Q When is the last time you have seen her? A 
The 15th of April, 1955. 

Q What was her condition on that date? Did you 
examine her? A Yes. At that time she was ambula¬ 
tory and walking satisfactorily. She had a dressing on 
the right lower leg which we removed and under that 
was an encrusted and raised area. Because of the crust 
over this lesion, we couldn’t tell for sure whether there 
was skin under that crust or not 

• • • • 

Q Is there any bronzing or darkening of the 

267 skin in that area of the foot and leg? A Yes; 
some relative darkening of that skin. 

Q Is there any thickening of the skin? A In the 
immediate area, yes. 

Q Is the skin thicker and tougher than normally it 
would be? A Yes. 

Q Somewhat of a leathery appearance, would you say? 
A Yes. 

• • • • 

A Yes. We obtained X-ray examination of the ex¬ 
tremity. 

Q What did that reveal. Doctor? A That revealed 
some thickening of the cortical surface of the tibia 

268 directly underlying the area where the wound had 
been or has been and also in the soft parts directly 
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overlying this arrea of thickening there was some radial 
opaque shadow, dense to X-ray which we assumed to be 
some medication, which had been used on and is still pres¬ 
ent in the crust over this lesion. 

• • • • 

Q Do I understand, then, that the part of that bone 
tube or tubular bone is enlarged, is that what you saidt 
A Yes. 

269 Q And that would be in the area that was 
directly underneath the place on the front of her 

leg where she had the wound, is that right! A That is 
right. 

• « • • 

Q Would you say, Doctor, that that change is not par¬ 
ticularly significant! A It is to me more significant 
because it indicates that there has been, for a prolonged 
period, an irritating process going on in this area. In 
other words, we know that the things that cause this type 
of bone change usually represent a long term irritation 
from one source or another. So far as the patient is con¬ 
cerned, that amount of bone change and thickening is of 
no clinical significance, no. 

Q And what are the common or most direct causes of 
such irritation! A Probably the most frequent single 
cause is chronic infection of one kind or another in the 
area. However, it can also be caused by mechanical irri¬ 
tation or by repeated injury or simply by the absorption 
of a blood clot from that region. 

Q Now, Doctor, would cellulitis of the tissues 

270 immediately over that bone for a period of several 
months, within the past 18 months prior to your 

X-ray examination, be consistent as such an irritating 
factor! A Yes, it could be. 

• * • • 

Q Doctor, is there any direct relationship between cel¬ 
lulitis and osteomyelitis! 
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ME. McCAETHY: Your Honor, I am going to object 
There is not a proper foundation laid at this point I 
think we should ask Dr. Swisher if he found osteomyelitis 
present in this case. If he did, then I think we can have 
a foundation for speculation. 

ME. ALEXANDER: I will concede that he did not 

• • • • 

271 Q That is correct You never found any indi¬ 
cation of osteomyelitis in this patient ? A That is 

272 right 

THE COUET: Could that be demonstrated by 
x-ray if it were present? 

THE WITNESS: It could be but osteomyelitis could 
also be present without our being able to demonstrate it 
In other words, an early stage of osteomyelitis would not 
be demonstrable by X-ray. 

BY ME. ALEXANDER: 

Q Usually, Doctor, how long does it take osteomyelitis 
to develop? A I don’t believe we can give a temporal 

answer to that. It can occur in a few hours or it can 

* 

occur years after a given injury. 

• • • • 

273 Q Dr. Swisher, where cellulitis exists, does it 
frequently result in osteomyelitis? A I don’t think 

we can say frequently, but it very definitely can, yes, sir. 
Q It can and does? A Yes. 

Q In the area where the injury is located in Mrs. Mc¬ 
Kenzie, assuming cellulitis is present under these condi¬ 
tions, would there be some considerable danger of osteo¬ 
myelitis? A Yes. 

Q Doctor, in your experience of treating osteomyelitis 
and seeing osteomyelitis patients, can you give us some 
period of time—you have said over some period of time— 
when osteomyelitis can be demonstrated by X-rays? Do 
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yon mean by that a period of two or three years? A 
Yes, it coold be. 

• • • • 

274 Cross Examination 
BY ME. McCAETEY: 

Q Dr. Swisher, did yon find that Mrs. McKenzie had 
bilateral varicosities when yon saw her or at any time? 
A Yes, sir. 

Q And it is not nnnsnal that varicose veins result in 
ulcers? A Eight 

Q Did Mrs. McKenzie tell yon she had had an nicer 
which had persisted for a period from October, 1952 
until February of 1953, when giving a history to yon? 
A No, I don’t know that I ever elicited that information, 
sir. 

• • • • 

Q Now, Doctor, one more thing: Isn’t it true that 
yon get cellulitis which is an infection of the soft tissues 
and if it penetrates deeply enough, there is a good 

275 possibility of getting osteomyelitis? A Yes. 

• •. • • 

276 Q Doctor, from your examination of this pa¬ 
tient, can yon rule out the possibility of osteomye¬ 
litis developing in her lower right leg? A No. 

Q I believe yon said those early signs of it are dor¬ 
mant and many times difficult, if not impossible, to dem¬ 
onstrate clinically? A That is so. 

• • • • 

277 Hugh H. Hussey 

• • • • 

Direct Examination 
BY ME. MCCARTHY: 

Q Dr. Hussey, will yon please state your full name 
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and address! A Hugh H. Hnssey; 3354 Stuyvesant 
Place, Northwest 

Q And your profession. Doctor! A I am a physi¬ 
cian. 

• • • • 

280 Q Now, Doctor, during your professional expe¬ 
rience, have you had occasion to personally en¬ 
counter a vascular disease called scleroderma! A Yes. 

Q Could you tell us, generally, what the characteris¬ 
tics of the disease are! A Briefly, scleroderma is a sys¬ 
temic illness of unknown cause. It involves the kind of 
tissue of the body that is called collagen tissue. In a 
sense, this is the stuff of your body that is between 

281 cells. It is at the same time a cement substance 
for the cells in the tissues, and a kind of separating 

substance. 

A number of disorders have been incriminated as exam¬ 
ples of involvement of this collagen tissue and sclero¬ 
derma is one of them. What causes the involvement has 
not been ascertained. 

Q The cause of the disease is unknown! A That is 
true. - 

Q Doctor, could you tell us something of the onset of 
the disease! A This illness usually begins insidiously 
and because it is a generalized disease, it may begin in 
a variety of ways. 

Q What does the word “insidiously” mean! A It 
starts slowly. It may be present for some period of time 
without a patient being aware that there is anything very 
much wrong. For instance, in some cases it will begin 
with involvement of the esophagus, that tube that carries 
food from the mouth to the stomach. 

Q That would mean inability to swallow! A At 
least the interference with swallowing so the, patient has 
a sense of fullness and even some sticking of the food 
in the lower part of this tube-like structure. 
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Occasionally, it begins with involvement of the heart 
The first symptoms are in the form of heart failure. In 
other instances, it will begin with involvement of 

282 the lnngs, so the first symptoms are shortness of 
breath and perhaps a little .blueness with exertion. 

In other instances, the first manifestations are vascular 
in the sense that there will be a spasm of the arteries in 
the hands, usually, but sometimes hands and feet as well. 

Q I didn’t want to interrupt you but I wanted to go 
back. You used the words “systemic illness.” Could you 
tell us what some other systemic illnnesses are that might 
be more common place to us as laymen? A Of course, 
any illness that involves the body as a whole is a sys¬ 
temic illness in the strict sense of that word. The impli¬ 
cation is that more than one organ of the body is affected 
in distinction from a local illness in which perhaps only 
one organ or one area if the body is involved. 

There are lots of systemic illnesses, most of them for¬ 
tunately we know the cause for or at least we understand 
something about the mechanism of their development. A 
commonplace systemic illness that we are not so sure 
about that you read about these days is arteriosclerosis. 
This involves many organs of the body, sometimes the 
brain, the heart, the extremities or otherwise. 

In a sense, multiple sclerosis is a systemic disease be¬ 
cause it involves many parts of the nervous system. 
Lukemia is a systemic disease, a disorder which we ordi¬ 
narily classify with cancers but quicker than can- 

283 cer but it begins diffusely in the bone marrow 
and involves lots of organs as part of the picture. 

Q You have said that the onset of this disease is in¬ 
sidious. Would it exist for a year or several years, if 
you know, prior to the time there would be some external 
manifestation to the patient that he or she is not well? 
A Yes, that could happen. 

Q Now, Doctor, is there any basis in medical fact for 
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saying that drug sensitivity is the cause or a cause of 
this disease? A No. Drug sensitivity gets blamed for 
lots of things but so far as I know, none of the people 
whom I know who have studied this disease have ascribed 
it to drug sentitivity. 

Q What of trauma? A No. This disease curiously 
affects women much more often than men. Women get 
injured less than men. There has never been any reason 
to suppose that trauma is a cause in the strict sense of 
that word. It is conceivable there might be some effect 
of trauma but not to provoke the disease, not to bring 
it on. 

• • • • 

284 Cross Examination 
BY MB. ALEXANDER: 

Q Doctor, have you ever seen, professionally, Daisy 
McKenzie, who is sitting here at the table, the plaintiff 
in this case? A lam told that I have, sir. 

• •. • • 

Q Did you participate, sir, in consultation with resi¬ 
dent physicians at District General Hospital in making 
a diagnosis of scleroderma of this patient? A I am 
again told that I did so. 

285 Q Doctor, would you help us a little bit more in 
telling us something more of scleroderma, and when 

I refer to its cause, I recognize that you testified that its 
cause is not scientifically established, but I am referring 
to whatever theories may .be currently prevalent among 
the medical profession or regarded as possibilities. In 
other words, the best of the medical knowledge that is 
available though no one of them has yet been proven. 

With respect to those theories of course, Doctor, would 
you tell the ladies and gentlemen of the jury what the 
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existing theories in the medical world are with respect to 
the possible causes of scleroderma? A All of these are 
theories. None of them have been substantiated. 

286 There has been the thought that scleroderma is, 
in some way, a disturbance of the endocrine glands, 

the glands of internal secretion, and so it is that studies 
have related to studies of the thyroid, the pituitary, with 
respect to that possibility. At times there has been hope 
that administration of thyroid substance or pituitary sub¬ 
stance would influence the course of the disease. This 
has not worked out in practice and evidences otherwise 
of depression of thyroid function or depression of pitui¬ 
tary function have not been forthcoming. 

For some time there was the thought that the para¬ 
thyroid glands that regulate the amount of calcium that 
goes into and out of your body were somehow respon¬ 
sible for this. This has not worked out in actual studies 
that have been directed to discovering any other evidence 
of parathyroid disfunction. 

There has been the thought that scleroderma is related 
in some way to an infectious process and back a few 
years ago, a study was reported in which an organism 
resembling the organism that causes tuberculosis was cul¬ 
tured from the throats of some patients with this disease. 
This was a small number of patients and no one since 
then has .been able to confirm the results those investiga¬ 
tors reported. 

One authority has had the idea that the pancreas 

287 is, in some way, at fault in the development of the 
illness. The pancreas is a gland in the middle of 

the abdomen that produces insulin and also produces cer¬ 
tain substances that assist in the digestion of food. Per¬ 
haps that thought was supported in the mind of the one 
that reported it, because it seemed to influence the course 
of the disease, but more recent opinions would suppose 
that that favorable influence was a kind of non-specific 
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one and not related to any true deficiency of the pancreas 
itself. 

* • •. • 

Q • • • Has there been a theory in the medical pro¬ 
fession that scleroderma may have some relationship to 
certain toxic substances? A Yes, I think so. I think in 
some of the old writings on the subject, arsenic was some¬ 
how related to the development of this disease. 

Q And in connection with the toxic theory, was there 
also some theory of relationship or investigation rela¬ 
tionship to allergies in the toxic sense? A Not that I 
can recall, sir. 

Q All right, sir. 

Doctor, no one may honestly say that scleroderma is 
caused by this or that or the other thing; is that not 
true, sir? A That is true. 

• • » • 

289 Q Now, sir, can you tell us this: Has physical 
trauma or physical force or a blow on the body or 

emotional trauma, highly emotional impact of certain 
events ever caused a glandular inbalance, that is, upset 
the glandular balance of the body? A Yes, it could. 

Q Also, Doctor, can you tell us this: Does or can 
physical trauma and/or emotional trauma upset the chem¬ 
ical balance of the body? A This would be in a sense 
an indirect effect 

• • • • 

290 Q But even though they are indirect, they are 
very real, are they not? A That is true. 

Q Now, Doctor, I would like for you to tell us if you 
have had the occasion of seeing many patients who had 
scleroderma. Could you give us an idea, over the years? 
I am sure you have seen quite a few, have you not? 
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that that favorable influence was a kind of non-specific 
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one and not related to any true deficiency of the pancreas 
itself. 

Q • • • Has there been a theory in the medical pro¬ 
fession that scleroderma may have some relationship to 
certain toxic substances? A Yes, I think so. I think in 
some of the old writings on the subject, arsenic was some¬ 
how related to the development of this disease. 

Q And in connection with the toxic theory, was there 
also some theory of relationship or investigation rela¬ 
tionship to allergies in the toxic sense? A Not that I 
can recall, sir. 

Q All right, sir. 

Doctor, no one may honestly say that scleroderma is 
caused by this or that or the other thing; is that not 
true, sir? A That is true. 

• • #. • 

289 Q Now, sir, can you tell us this: Has physical 
trauma or physical force or a blow on the body or 

emotional trauma, highly emotional impact of certain 
events ever caused a glandular inbalance, that is, upset 
the glandular balance of the body? A Yes, it could. 

Q Also, Doctor, can you tell us this: Does or can 
physical trauma and/or emotional trauma upset the chem¬ 
ical balance of the body? A This would be in a sense 
an indirect effect 

• • • • 

290 Q But even though they are indirect, they are 
very real, are they not? A That is true. 

Q Now, Doctor, I would like for you to tell us if you 
have had the occasion of seeing many patients who had 
scleroderma. Could you give us an idea, over the years? 
I am sure you have seen quite a few, have you not? 

• #. • 
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A This is not a common disease. I would suppose 
that there will be admitted on the Georgetown service at 
the hospital where I am mostly engaged perhaps a couple 
of patients a year and, except in rare instances, I would 
be pretty sure that I would have seen the ones that come 
in under those circumstances. Occasionally a patient gets 
admitted to another division and I would see that patient 
too. 

Also, .because of interest of this sort, I would com¬ 
monly see patients who are in on the staff service at the 
university hospital or at Mont Alto Hospital where I have 
a kind of visiting status as a consultant. For instance, 
I saw a patient there this morning having scleroderma. 

• • • • 

292 Q Would you say perhaps you see three or four 
scleroderma patients a year? A I suppose that is 

a fair average. I would have put it a bit higher, per¬ 
haps. 

• •; • • 

293 Q Would you say six or seven? A I would 
have guessed five or six cases a year, personally. 

Q And that is out of how many patients at that hos¬ 
pital a year, Doctor? A At the various hospitals that 
I have mentioned? 

Q Yes, sir. A I can’t give you that, sir; a large 
number. 

• • •. • 

Q Doctor, can you tell us, sir, you referred to infec¬ 

tious diseases as having been one of the theories that 
causes scleroderma. Can you give us examples of the 
infectious diseases which have been thought, under that 
theory, as possibly related to have caused scleroderma? 
A It is a pretty good bet that years back lots of bac¬ 
teriological searches were made in an effort to solve the 
problem of this disorder. I am sure I couldn’t give you 
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a list of all of the alleys that were traveled in that 
search bnt— 

• • • • 

THE WITNESS: The thought I am getting at is this: 
That when a disease is baffling medicine, lots of al- 

294 leys, lots of paths are followed in an effort to 
solve the riddle and I am sure that many types of 

infections have been investigated and dropped from con¬ 
sideration. 

The most recent one that came to my mind in testifying 
a moment ago was the report that came out perhaps—my 
recollection for times is not too good—but I will guess 
six, eight years ago, on the identification of an organism 
that resembles the organism that causes tuberculosis. 
That had been isolated from the nose and throat of a 
small group of patients having scleroderma. 

• • • • 

Q Well, you can’t tell us of any other infectious dis¬ 
eases in connection with that? A No. 

Q All right, sir, but there are others, is that correct, 
under that theory? A No, not to my knowledge. 

Q All right, sir. Now, Doctor, is it fair to say that 
scleroderma is a vascular disease? A I have to qualify 
that and say that scleroderma affects blood vessels as 
well as other tissues. 

Q All right, sir. It is not strictly a vascular 

295 disease? A It is not solely a vascular disease. 
It is strictly a vascular disease when the vessels 

are involved. 

Q At the time, say, when the scleroderma has .begun 
to affect the heart, then definitely it is a vascular disease, 
is it not? A There is a tendency to subdivide in medical 
terminology. It would then definitely be a cardiac dis¬ 
ease. 

Q Would it be fair or correct also to say that sclero- 


92 A 




derma is a disease of the skin? A In the same qualify¬ 
ing way, that is correct. 

Q When it affects the skin? A That is right. 

Q And the most freqnent manifestation that yon see 
of scleroderma is the affectation of the skin, is it not, 
Doctor? A Yes, that is true. 

Q Wonld yon describe what the appearance of the skin 
becomes when it has been affected by scleroderma? A 
Yes. The areas most involved in the early stages of the 
illness are the backs of the hands and the forearms and, 
to some extent, the face and the region of the neck es¬ 
pecially aronnd the collar part of the neck. Later the 
skin may be involved leading from these areas to any 
other parts of the body. For example, it will spread 

296 down on to the chest commonly from the neck. 

The skin becomes thickened principally becanse, 
in the deeper layers of the skin, changes are taking place, 
and as a part of those changes there is a rigidity of the 
skin that normahy is not found, so that when we pick it 
np, instead of being able to pick up a portion of the skin, 
the fingers slip over the skin. It seems fixed. Sometimes 
changes in the pigment of the skin also develop so that 
loss of pigment may take place or, in other instances, an 
increase in pigment. 

Q Thank yon, Doctor. 

Doctor, is scleroderma, first, a progressive disease? 
A Yes, at a variable rate. 

• • •> • 

297 Q Is it possible for scleroderma to involve the 
heart of any patient? A That is possible. 

Q And if you assume, Doctor, a case in which sclero¬ 
derma has affected the heart or heart muscle of a 

298 given patient, what is the progressive development 
of it? What are the results and symptoms of it, 

Doctor? A In a pathologic sense, that is to say, in the 
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sense of our knowledge of structural changes that come 
with the disease, there might be no symptoms or signs. 
A patient dying of unrelated cause or for some other rea¬ 
son as a part of the picture of scleroderma might be 
found to have heart changes that have given no symp¬ 
toms or signs. This would have no clinical significance 
because it would have been undetectable by ordinary 
methods. 

The earliest change that would be detectable probably 
would be enlargement of the heart and this might be 
present for a time bearing from months to years before 
giving any symptoms of its presence. When symptoms 
did come on, you might anticipate that the patient would 
become short of breath. This would be difficult to appraise 
with relation to the heart because of changes in the lungs 
that sometimes are simultaneously developing. 

The further enlargement of the heart or the develop¬ 
ment of more obvious evidences of heart failure, such as 
swelling of the lips, would be a kind of end stage in the 
progression of the cardiac effects of the disease. 

Q In the same case in which we assume that this dis¬ 
ease, scleroderma, has affected the heart of a given pa¬ 
tient, with respect to the heart muscle and tissues, 
299 what would be the effect? A The effect is a re¬ 
placement of the normal muscle fibres of the heart 
by a kind of scar tissue, using that term loosely to give 
you a notion of the kind of change that it is. 

Q And how would that affect the heart’s ability to 
perform its normal work, Doctor? A It would reduce 
that 

Q And would it cause the heart to have to work 
harder? A I think that is a bad way of phrasing it 
You can’t, at the same time, reduce the capacity of an 
organ to function and make it work harder. They are 
mutually exclusive in a sense. 

Q Would the heart have to beat faster, Doctor, to 
perform the work? A That might happen. 
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Q Is it possible for scleroderma to affect the distal 
end of the esophagus of any patient? A Yes, it is. 

Q And if scleroderma did affect the distal end of the 
esophagus of a given patient, can you tell us, Doctor, 
physically what would be taking place, and where? Would 
you explain that to the jury? A The distal end of the 
esophagus is the lower end of the esophagus and to 
orient you again anatomically, the esophagus is 

300 that structure which carries food from your mouth 
to your stomach. It is a tube-like structure, quite 

easily studied, in a sense, by passing an esophaguscope, a 
tube which can be put into the esophagus to look at the 
mucous membrane or by X-ray study and X-ray films are 
taken. 

This disease has a curious tendency to localize its in¬ 
volvement to the lower-most end so that invariably, as far 
as I know, it would be in the lower third of the esophagus 
as opposed to elsewhere and the change here is a thicken¬ 
ing of the structures that are beneath the mucous mem¬ 
brane and this thickening, in turn, leads to an encroach¬ 
ment, a narrowing-in on the lumen of the esophagus, on 
the passageway into the esophagus. 

Q And that tends to prevent the ready passage of 
food in the normal fashion of food passing to the stom¬ 
ach, is that correct? A When the narrowing becomes 
severe enough, that is true. 

Q Doctor, would you tell us, briefly, what is pulmo¬ 
nary fibrosis? A This is a laying down of fibre tissue 
in the lungs in places where it should not be or where 
normally it isn’t found. Sometimes the fibrous tissue is 
laid down along the pattern of the blood vessels and it 
may extend even to include the very smallest of the 

301 vessels, the capillaries of the lungs. 

Q Could you fairly say that pulmonary fibrosis 
would be an increase in scar or connective tissue? A It 
could. 


95 A 


Q Doctor, can yon tell ns, sir, whether scleroderma 
ever results in pulmonary fibrosis? A Yes, it does. 

Q And assuming a patient with scleroderma, Doctor, 
tell us what the effect of the disease would be if it did 
produce pulmonary fibrosis in that given patient. A Nor¬ 
mally the lungs have one chief function, that is, for the 
exchange of gases. Oxygen moves in through the mem¬ 
brane of the lungs and waste gas, mainly carbon dioxide 
moves out. Anything that thickens the mebranes through 
which this exchange of gases normally takes place inter¬ 
feres with the motion of those gases back and forth so 
that there is an impairment therefore of oxygen, carbon 
dioxide exchange. 

Q I would like to have you explain to us and answer 
this question: Assuming a patient with scleroderma who 
is affected in the lungs by the disease and has increased 
scar tissue, what might be called pulmonary fibrosis, tell 
us what might be happening in the lungs and how it 
302 would affect that patient. A As I indicated ear¬ 
lier, the fibrous tissue, what we are identifying as 
scar tissue for the purposes of visualizing something fa¬ 
miliar, is laid down along the smallest blood vessels, the 
capillaries and, of course, it is these blood vessels from 
which carbon dioxide is to be removed and into which 
oxygen is to be replaced for proper exchange of gases. 

If the scar tissue is laid down along these capillaries, 
then there is an interference at that site with the ex¬ 
change of gases. This happens in scleroderma. 

Q Doctor, assume in a given case that a patient has 
scleroderma and that the scleroderma has caused an en¬ 
larged heart and has resulted in pulmonary fibrosis, an 
increase of the scar tissue in the lungs, in your opinion, 
Doctor, would that have any effect upon the given pa¬ 
tient’s life expectancy? A Yes, it would. 
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Q What would the effect be, Doctor? A It would be 
to reduce it. 

Q Now, Doctor, would you be able to give us any esti¬ 
mate of the percentage or amount of reduction? A Let’s 
not say the percentages because that can get confusing. 

Scleroderma, as I stated earlier, is an illness that af¬ 
fects women much more often than men and usually 

303 young women, women in their, so to speak, prime 
of life, in their 30’s, for example. The duration of 

the illness in the presence of such organic changes as you 
have described would be measured ordinarily in terms of 
a few years. 

• • » • 

Redirect Examination 
BY MB. McCAETHY: 

Q Dr. Hussey, would you assume, please, sir, that a 
person was in an accident as a result of which she sus¬ 
tained certain bruises and contusions about the head and 
a bruise which has been described as a brush bum on the 
distal two-thirds of the right tibia which was not sutured, 
which formed a slight scab immediately after, and I am 
going to ask you this: Could that brush bum on the leg 
cause this disease, scleroderma? A Not in my opinion, 
sir. 

• • * • 

BY MB. ALEXANDEB: 

Q Assume that a colored woman 33 years of age, pre¬ 
viously in good health, with the exception of varicose 
veins in both legs similarly was a passenger on a bus and 
that there was a collision between the bus and another 
vehicle, as a result of which the bus left the highway and 
overturned; 

304 That this woman received severe body blows, 
being shaken up in the bus in the accident, and 
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that other passengers in the bus were thrown upon her 
and in the hysteria of the moment, trampled on her, on 
her face, her right breast, her stomach and assume, Doc¬ 
tor, that her right eye was swollen shut for several days, 
that her jaw was somewhat twisted and swollen, that she 
couldn’t open it to eat for three or four days; 

Assume further, Doctor, that this patient received con¬ 
servative therapy for a period of about four months and 
that, during that period, the open wound that she had 
received in the accident in the right lower shin had healed 
over during the four months but, at the end of the four 
months, broke through the surface with an ulcerated area 
exuding pus; 

Assume, Doctor, that she thereafter received a graft . 
of skin from her left thigh to the area of the ulceration 
which did not take and .became dead; 

Assume that following that, there was a second and 
similar split thickness skin graft from the left thigh to 
the area of the open ulcerating wound on the right leg 
and that that skin graft took but later became macerated 
and that oozing of pus continued; 

Assume, Doctor, that after a period of fourteen months 
that area of the right shin which had been ulcerated and 
upon which the graft operation had been done then 
305 formed a scab and, at the end of sixteen months, 
the scab area had decreased to approximately the 
size of a five-cent piece. 

Doctor, I ask you to assume in connection with the ac¬ 
cident, the blows and injuries the passenger received, that 
she received the usual emotional trauma which might 
usually accompany such an incident 

Tell me, Doctor, in your opinion, considering that body 
and emotional trauma, might the glandular balance of 
such a given patient be affected and upset? 
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• • • • 

A Do you have in mind the kind of npset that would 
come at the time of the injury or an upset that would be 
in terms of all these months that you have described? 

Q Both, Doctor. A Yes, for a brief upset be- 

306 cause that is an experience that all of us feel, any 
kind of emotional trial with or without physical ill¬ 
ness, makes the heart beat fast, for example. It is a lay¬ 
man’s talk nowadays to speak of the adrenal glands, the 
adrenal discharge that comes with excitement or some 
kind of emotional storm, but this is quite a transitory 
thing and subsides as the emotional storm subsides. 

Q Have you limited yourself in your answer solely to 
the emotional trauma involved, Doctor? A Your ques¬ 
tion is: Could everything that happened, physically and 
emotionally— 

Q Yes, sir. A —provoke an inbalance or some dis¬ 
order of glandular function? 

Q Yes, sir. A And my answer was that it could in 
this early phase of the illness. As a matter of fact, that 
would become—I think it would be relatively rare for 
this to be a continuing problem. 

Q Is it possible, sir, for it to be a continuing thing? 
A Yes. In one instance, that seems unrelated to any of 
the previous testimony I have given, I have seen patients 
with a story of an emotional or combination of emotional 
and physical disorder develop hyperthyroidism, a 

307 situation in which the thyroid gland becomes over- 
active. 

• • • • 

Q Doctor, can the pancreas be affected by physical 
trauma? A In the sense of direct trauma to the abdo¬ 
men, yes. 

• t • • 
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310 Robert Lee GiLlavdeu 

• • • • 

Direct Examination (Resumed) 

BY MR. ALEXANDER: 

• # • • 

311 Q • • • Do you have the date of the entry? A 
She was admitted the 21st of May. 

Q Now, sir, will you tell us when you saw her—I am 
sorry—will you refer to that record and tell us how long 
she was hospitalized from the 21st of May? A She was 
hospitalized until the 21st of June. 

Q Until the 21st of June. During that time, Doctor, 
did she have any X-ray examinations? A Yes, she did. 

Q And what X-ray examination did she have, Doctor? 
A On admission she had an X-ray of the chest 
Q From the radiological report, Doctor, will you tell 
us what was the report from the findings of the X-ray 
examination of the chest? A It reads: 

“Examination of the chest reveals pulmonary conges¬ 
tion. The diaphragm is slightly elevated. The heart is 
enlarged. The CTR”—that is cardiac thoracic ratio— 
“being 16-26.” 

Q Can you tell us the significance in lay language of 
the last phrase, “cardiac thoracic ratio”? A It is just a 
measurement comparing the width of the heart to the 
width of the chest 

• • • • 

312 Q • • • Is there a record of an electrocardio¬ 
graph examination? A Yes, there is. 

Q Can you tell us the date of that, sir? A It is 
dated the 24th of May, ’54. 

Q And what was the finding from that examination? 
A The interpretation was an abnormal myocardium. 

Q Is that consistent with the X-ray examination of an 
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enlarged heart? A They don’t necessarily go together. 
•Yon could have either one alone without the other. 

Q Will you explain to us what is the myocardium, 
Doctor? A That is the heart muscle. 

Q Will you explain to us what an abnormal myocar¬ 
dium or an abnormal heart muscle would mean? Could 
that mean an enlarged heart muscle? That is what I am 
getting at. A Not according to this report The EKG 
is a record of the electrical activity of the heart muscle. 

Q Will you explain what abnormal myocardium means 
then, Doctor? A It means, as interpreted from the 
electrocardiogram that the electrical activity does not fol¬ 
low a normal pattern. 

313 Q Would it be fair to say, then, that that means 
an abnormal heart muscle, as you have described it 

and abnormal heart action, or just abnormal electrical 
activity? A I think we can say that the muscle is ab¬ 
normal but it may still act normally. 

Q She was discharged what date, sir? A On the 
21st of June, ’54. 

• • • • 

Q And then she was admitted to the hospital on what 
date, sir? A On the 22nd of November. 

Q On the 22nd of November, did you see her that 
day? A Yes, I did. 

• • * • 

Q What was your primary diagnosis of her condition 
then? A I thought scleroderma was the primary dis¬ 
ease. 

Q Did you make any secondary diagnosis? A 

314 I thought, secondary to that, that she had anemia 
and an ulcer on the right shin. 

Q Now, Doctor, can you tell us, sir, whether or not 
on November 28, 1954, there was a radiological examina¬ 
tion of this patient? A There was. 
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• • • • 

A The record reads: 

“KUB”—that means kidney, urine and bladder film— 
"reveals the kidney and psoas shadows normally outlined. 
No abnormal calcifications or soft tissue masses are noted. 
There is a hemi-vertebra of L-l with fusion of the right 
side of L-l and T-12. There is also fusion with some 
deformity of the bodies of L-4 and L-5. These deformi¬ 
ties result from the scoliosis of the lumbar spine. 

• • * • 

316 Q Is it possible that that condition in the back 
could be aggravated by trauma, Doctor? A Yes. 

317 Q Doctor, knowing this patient as your own pa¬ 
tient and knowing that she has that condition, can 

you tell us that, with the trauma which she sustained in 
this bus accident, in your opinion, would the likely result 
be that she might at times have trouble getting up out of 
a chair after that subsequent trauma to a back such as 
that? A I didn’t see her until at least ten months after 
her accident so I am not familiar with how much trauma 
she had, but trauma could give her difficulty. 

Q Trauma could? A Yes. 

Q • • • Now, Doctor, would you look at the report of 
the X-rays on December 2, 1954? A You mean the Up¬ 
per GI Series? 

Q Yes. Would you give us a report of that examina¬ 
tion, sir, the results? A It reads: 

“Upper GI Series, 12-2-54. Examination of the 

318 esophagus again demonstrates narrowing of the 
distal end just above the diaphragm. This was a 

constant defect. 

“The esophagus was not dilated, however, nor was there 
any evidence of obstruction at the point of narrowing. 
“The significance of these findings is not definitely de- 
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termined bnt could represent scleroderma or cardio¬ 
spasm. 

•. • • • 

Q Now, Doctor, in lay language, is it fair to say that 
the result of that X-ray showed that she had a normal 
stomach and intestines and was normal in her functioning 
with the exception of the lower end of the esophagus, 
that is, just before it enters the stomach? A I would 
say there was an abnormality at the lower end of 

319 the esophagus and there may have been some abnor¬ 
mality in the stomach or the intestines that empties 

from the stomach. 

« • * • 

Q That narrowing was there constantly, is that cor¬ 
rect? A That is correct 

Q Will you explain the words in the report that “This 
could represent scleroderma or cardiospasm”? We have 
had scleroderma defined several times. Would you tell 
us what cardiospasm is, Doctor? A It refers to spasm 
or contraction of the muscle at the cardia which is the 
part of the stomach which joins the esophagus. 

320 Q The cardia is the actual point of joining be¬ 
tween the esophagus tube and the stomach? A 

The cardia of the stomach is a portion of the stomach. 
It is not a line or a narrow border—it is an inch or two 
in circumference or diameter. 

Q And it is into the cardia area of the stomach that 
the food passes from the esophagus tube, is that correct? 
A That is correct. 

Q And what would spasm in that area mean, Doctor? 
A It would mean that the muscle would contract and 
would shut off the end of the esophagus. 

Q And contracting would be a narrowing of that open- 
inng, is that correct. A That is correct. 

• • • • 
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321 Q • * * Before you leave that chart, would you 
tell us what treatment she received following these 

X-rays? A She was given a local ointment or an oint¬ 
ment to apply to the ulcer and we asked to have the hor¬ 
mone treatment continued in the clinic. 

Q. Did you discharge the patient from the hospital, 
Doctor? A Yes, I did. 

Q What was your final diagnosis at discharge? A 
Generalized scleroderma with anemia secondary to sclero¬ 
derma and the leg ulcer secondary to the scleroderma. 

MB. ALEXANDER: • # * I will ask this Doctor if 
he will go to that record and direct your attention to the 
X-ray reports during hospitalization, Doctor, and if you 
will tell me the first report, the date. 

THE WITNESS: The date is the 21st of May. We 
have read this, the report of the chest X-ray, 1954. 

BY MR. ALEXANDER: 

322 Q Will you read that once so I can be sure it is 
in the record? A “Examination of the chest re¬ 
veals pulmonary congestion. The diaphragm is slightly 
elevated. The heart is enlarged, the cardia thoracic ratio 
being 16 to 26.” 

Q Will you go to the next one? A This is dated the 
3rd of June, 1954. 

“Examination of the esophagus. Narrowing of the 
lower end of the esophagus. The barium remains for 
sometime in this region. 

“This finding is suggestive of scleroderma of the eso¬ 
phagus. 

.• * • • 

323 Q Doctor, can you tell us was a sample of 
blood from the chest area to which I am pointing, 

in the middle of my chest, taken with this patent? A I 
believe it was taken in June of ’54 and again on her 
last hospitalization. 

Q Would you describe that technique to us, Doctor, 
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termined but could represent scleroderma or cardio¬ 
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•. • • • 

Q Now, Doctor, in lay language, is it fair to say that 
the result of that X-ray showed that she had a normal 
stomach and intestines and was normal in her functioning 
with the exception of the lower end of the esophagus, 
that is, just before it enters the stomach? A I would 
say there was an abnormality at the lower end of 
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Q That narrowing was there constantly, is that cor¬ 
rect? A That is correct 

Q Will you explain the words in the report that “This 
could represent scleroderma or cardiospasm”? We have 
had scleroderma defined several times. Would you tell 
us what cardiospasm is, Doctor? A It refers to spasm 
or contraction of the muscle at the cardia which is the 
part of the stomach which joins the esophagus. 

320 Q The cardia is the actual point of joining be¬ 
tween the esophagus tube and the stomach? A 

The cardia of the stomach is a portion of the stomach. 
It is not a line or a narrow border—it is an inch or two 
in circumference or diameter. 

Q And it is into the cardia area of the stomach that 
the food passes from the esophagus tube, is that correct? 
A That is correct. 

Q And what would spasm in that area mean, Doctor? 
A It would mean that the muscle would contract and 
would shut off the end of the esophagus. 

Q And contracting would be a narrowing of that open- 
inng, is that correct. A That is correct. 

• • • • 


321 Q • • • Before yon leave that chart, would yon 
tell ns what treatment she received following these 

X-rays? A She was given a local ointment or an oint¬ 
ment to apply to the nicer and we asked to have the hor¬ 
mone treatment continued in the clinic. 

Q Did yon discharge the patient from the hospital, 
Doctor? A Yes, I did. 

Q What was your final diagnosis at discharge? A 
Generalized scleroderma with anemia secondary to sclero¬ 
derma and the leg ulcer secondary to the scleroderma. 

MB. ALEXANDEB: • * • I will ask this Doctor if 
he will go to that record and direct your attention to the 
X-ray reports during hospitalization, Doctor, and if yon 
will tell me the first report, the date. 

THE WITNESS: The date is the 21st of May. We 
have read this, the report of the chest X-ray, 1954. 

BY MB. ALEXANDEB: 

322 Q Will you read that once so I can be sure it is 
in the record? A “Examination of the chest re¬ 
veals pulmonary congestion. The diaphragm is slightly 
elevated. The heart is enlarged, the cardia thoracic ratio 
being 16 to 26.” 

Q Will yon go to the next one? A This is dated the 
3rd of June, 1954. 

“Examination of the esophagus. Narrowing of the 
lower end of the esophagus. The barium remains for 
sometime in this region. 

“This finding is suggestive of scleroderma of the eso¬ 
phagus. 

.• « • • 

323 Q Doctor, can yon tell ns was a sample of 
blood from the chest area to which I am pointing, 

in the middle of my chest, taken with this patent? A I 
believe it was taken in June of ’54 and again on her 
last hospitalization. 

Q Would yon describe that technique to us, Doctor, 
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so we can understand it? A The breastbone contains 
what we call red marrow which is the area of marrow 
which forms the red and white blood corpuscles so by in¬ 
serting a needle in the marrow, we can get a sample of 
the cells which are producing the blood cells. This is 
sometimes a help in deciding what sort of anemia is 
present. 

Q The needle is pushed through the skin and tissues 
into the bone area, is that correct? A Into the bone, 
that is correct. 

Q And a sample then of the center of the bone is re¬ 
moved? A That is correct. 

Q For laboratory examination, is that correct? A 
Yes. 

Q Doctor, can you tell us from your examina- 
324 tions of the patient while she was under your treat¬ 
ment whether or not you formed an opinion as to 
the cause of her anemia? A Yes, we did. 

Q What was your opinion, Doctor? A I entered in 
the chart that I would believe the anemia is primarily 
the result of poor bone marrow response with some in¬ 
crease in hemolysis and blood loss; not an iron deficiency 
anemia because it did not respond to iron, unless there 
is a failure to absorb iron from the gastro-intestinal 
tract 

• • • • 

Cross-Examination 
BY MB. McCAKTHY: 

Q Dr. Guillaudeu, you say the anemia is the result 
of poor bone marrow response? A Yes. 

Q And you reached that conclusion as a result of 
taking this specimen of marrow and making examina¬ 
tions or microscopic or laboratory examinations of that 
marrow? A Both of the marrow and other studies. 

Q That is a similar study that you would run in a 
patient suspected of having lukemia or any one of the 
many types of blood disease, is it not? A That is cor- 
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rect. 

325 Q Plastic anemia, for instance? A That is 
correct. 

Q These anemias, a person doesn’t build blood, is 
that a true statement? In other words, it isn’t healthy 
blood? A I think she does not build blood like a nor¬ 
mal person. She also destroys her blood cells a little 
faster than we normally do and she may be losing some 
blood into her intestinal tract. 

Q Doctor, you have mentioned a great number of X- 
rays and one of them, I think, you said was in May of 
1954, which was taken of her right leg. You testified that 
“it demonstrated no bony pathology.” Now that would 
mean that there was no osteomyelitis present in the right 
leg, is that correct? A That is correct. 

Q I don’t know whether you had an opportunity to 
review that entire chart, but if you have, isn’t it a fact 
that there never was osteomyelitis in this young lady’s 
right leg? A I think I can say that there was never 
proof of it. 

Q Well, proof of it—it would be demonstrated by X- 
ray, would it not? That is, that is one of the diagnostic 
measures that is taken to establish its absence or pres¬ 
ence? A That is true. 

Q You say that on June 14, 1954, an X-ray was 

326 taken of her hands, which indicated no evidence of 
any bone injury or disease? A That is correct. 

Q Doctor, you were aware, while you were actually 
treating her, that Mrs. McKenzie had a history of vari¬ 
cosity, varicose veins of both legs? A I am sure of 
the left leg. I don’t remember with reference to it in 
the right leg. 

Q Doctor, weren’t there some changes noted in the 
heart that are significant in diagnosing this scleroderma? 
I don’t want to belabor you to go through that entire 
report, if you haven’t had an opportunity to review it. 

Isn’t the enlargement of the heart that you testified 
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to earlier and the pulmonary congestive fibrosis, are they 
two things that are indicative of scleroderma diagnosti¬ 
cally? A They are frequently found in scleroderma, 
that is true. 

• • • • 

327 Q Do you have respect for Dr. Hussey’s opin¬ 
ion? A Certainly. 

• • • • 

329 (^1 the bench:) 

• • • • 

330 THE COURT: May I ask you something on 
the record? Do you expect to challenge the state¬ 
ment of plaintiff’s side that the life expectancy in her 
case is not greater than ten years? 

MR. McCARTHY: No, indeed, sir. 

• • • • 

406 The Court also instructs you that there has been 
testimony in this case regarding a condition or 
disease known as scleroderma suffered by the plain- 

407 tiff prior to the accident here involved. The law 
is well settled that where an accident does not 
cause a diseased condition but does aggravate and 

increase the severity of a condition existing at the time 
of the accident, the plaintiff may only recover for such 
increased sufferings as were the natural and proximate 
result of the negligent act. If you should find, then, that 
the plaintiff here was suffering from a disease or a con¬ 
dition at the time of the accident and that such disease 
or condition was aggravated or that the ultimate result 
of the disease or condition was hastened, the plaintiff 
would be entitled to recover for such additional suffer¬ 
ings as were caused and produced as the direct and proxi¬ 
mate cause and consequence of the negligent act or acts 
of the defendant. 

On the other hand, if you find the plaintiff was suf¬ 
fering from a disease at the time of the accident and that 
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such disease or condition was not increased in any way 
by reason of the accident, the disease or condition would 
not constitute an element of damage and you will not 
consider it as such. 

On the other hand, if you find that the plaintiff was 
not suffering from scleroderma at the time of the acci¬ 
dent and you believe, by a preponderance of the evidence, 
that it developed after the accident and resulted from the 
injuries received in the accident and did result as the 
proximate cause from the accident, the plaintiff is 
408 entitled to be fully compensated for all of its 
consequences. 

• • • • 

418 Proceedings 

THE COURT: The Court has before it the case of 
Daisy McKenzie, plaintiff, v. Pennsylvania Greyhound 
Lines, defendant, and may I, preliminary to your argu¬ 
ment, because I want to be guided by it—and I am de¬ 
pending a great deal upon stenographic notes for I don’t 
know whether you have a copy of the stenographic trans¬ 
cript—is the Court correct that in one of the arguments 
advanced for a new trial which we had at the time of 
the trial itself, that the presence of a claim of injury on 
scleroderma was not spelled out by the pleadings in the 
sense that it was named as one of the injuries; that it 
was not spelled out in the pretrial hearing but when the 
case began, the Court’s recollection is that counsel for 
the defendant, after the jury was sworn and after the 
opening statement was made by counsel for the plaintiff, 
came to the bench and objected that there was nothing in 
the record to show the presence of scleroderma as an 
incident of injury; there was no motion made for a con¬ 
tinuance at that time for surprise. 

The Court has the impression there was an exchange 
of medical reports in this case and as soon as counsel 



108 A 


for plaintiff closed his opening statement, counsel for the 
defendant immediately countered with a show that, in 
this case, he expected to show there was no connection 
of scleroderma with the injuries at all. 

• • • • 

ME. McCAETHY: 

• • • • 

420 About three weeks before this case was tried, 
I moved in this Court for an order giving us the 

right to inspect the hospital records at Gallinger Hos¬ 
pital. That was argued before Judge Holtzoff and 

granted, of course. 

• • • • 

Pursuant to Judge Holtzoff’s order, we went to Dis¬ 
trict General Hospital, old Gallinger, and reviewed the 
entire medical record in this case. I cannot call the date 
but I will say it was while I was in Florida, and I was in 
Florida from April 1st to April 10th. It was done by a 
young man in my office and a doctor. 

• • • • 

421 ME. McCAETHY: 

• • • • 

The first inkling I had of the fact that they were going 
to allege scleroderma as a result of this accident was dur¬ 
ing the opening statement made by the plaintiff’s counsel. 
I had not had her examined. I was unfamiliar with the 
disease and I had no forewarning that it was an element 
of the case. I then moved that it be stricken and that 
he not be permitted to show it because it is not in the 
pretrial order. 

THE COTJET: The big question is: Did you move for 
a continuance on the basis that you had been taken by 
surprise? 

ME. McCAETHY: Of course, surprise was the basis 
for my asking that it be stricken as an allegation of proof. 
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THE COURT: The important thing is, however, did 
yon make snch a motion? 

MR. McCARTHY: I have no clear recollection of 
moving for a continnance, but I certainly do not feel I 
had to move for a continuance. 

THE COURT: The Court’s judgment is you did 
not make such a motion. 

• • • • 

438 THE COURT: 

• • • • 

441 It is quite important that prior to the trial it¬ 
self and antedating the trial by some three weeks, 

under a motion to inspect the Gallinger Hospital rec¬ 
ords, a member of the defendant’s firm, and a doctor, 
did see, on the records themselves the presence of sclero¬ 
derma. 

While this is a disease of some mystery, as the Court 
recalls, the attempt was made throughout by defendant’s 
counsel to prove it was a vascular disease. The attempt 
is apparently made to show it is a disease predicated 
upon it as a blood disease. 

Now, the Court’s very best recollection is that when 
the opening statement was made and there came the in¬ 
troduction of the element of scleroderma, that a bench 
conference resulted and while it was objected to and 
moved to be stricken out, there was no motion for a con¬ 
tinuance for further preparation and trial courts are 
most generous where there is an element of surprise 
which was not noted here, to grant continuances in order 
to do justice to the situation. 

It is equally true that, under the pretrial practice, 
which is the attempt against such general pleadings 

442 as we have today under co-pleading, that efforts 
are made to reduce the issues to as few points as 

possible. It nevertheless follows, as a matter of fair play, 
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that if there is specific knowledge of why ulcers have not 
cleared np and why there are skin grafts and why there is 
prior knowledge of scleroderma, that should not alert 
counsel to the fact that there is the possibility that it 
will be an element of proof. Of course, the problem may 
be that a younger and less experienced attorney went to 
see this record and the principal trial counsel did not, 
but the surprise, if any, has not been shown on the record 
and the firm representing the defendant had the knowl¬ 
edge prior to the case itself. 
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Hmtrft States (ttxntrt of Appeals 

'Fob the District of Columbia Circuit 
No. 12,897 

Pennsylvania Greyhound Lines, Appellant, 

v. 

Daisy McKenzie, Appellee. 

Appeal from the United States District Court 
for the District of Columbia 

BRIEF FOR THE APPELLEE 


COUNTER STATEMENT OF THE CASE 

The plaintiff sued for damages for injuries which she 
suffered while a passenger on a southbound bus of the 
defendant Greyhound which overturned on\the New Jer¬ 
sey Turnpike at 12:30 AM. on October & 1953. The 
accident resulted from the bus driver’s going^iorsleep and 
colliding with the rear of a truck also southbound. 

At all times prior to defendant’s opening statement at 
trial, the defendant denied negligence and also stood upon 
the validity of an alleged release. Plaintiff at all times 
had tendered defendant a letter by plaintiff and her coun¬ 
sel authorizing the inspection by defendant of the plain¬ 
tiff’s hospital and related medical records. Further, plain¬ 
tiff had tendered to submit to a medical examination by 
defendant’s physician. 

The defendant never availed itself of the opportunity 
to examine the plaintiff physically. Defendant did not 
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avail itself of the opportunity to inspect the hospital 
records until two weeks prior to the trial of the case. At 
that time the inspection was not made by trial counsel, 
but ;by a young man in his office and a doctor. 

Although the plaintiff’s counsel failed to specify sclero¬ 
derma as one of plaintiff’s conditions in his opening state¬ 
ment to the jury, the defendant’s counsel did so in his 
opening statement (J.A. 14A). Thereafter defendant’s 
counsel stated to the Court (J.A. 25A, 26A) that sclero¬ 
derma was not claimed by plaintiff in the pretrial order, 
and that he would like it made clear to the jury, “as we 
will show in time”, that the condition was not a result of 
this accident 

At no time during the trial did defendant’s counsel ever 
claim that he was taken by surprise on the issue of sclero¬ 
derma. At no time during the trial did defendant’s coun¬ 
sel ever ask for a continuance to enable him to meet the 
issue. Defendant’s sole strategy was to seek an instruc¬ 
tion against plaintiff on the issue of the condition of 
scleroderma, after himself injecting it in his opening 
statement. Although defendant’s counsel is extremely 
skilled and experienced in the trial of negligence cases, 
he informed the trial judge upon argument for a uew 
trial “. . . I certainly do not feel I had to move for a 
continuance.” (J.A. 109 A). 

Throughout the trial, defendant’s counsel attempted to 
show that the plaintiff must have had scleroderma prior 
to the accident. His expert witness testified (J.A. 86 A) 
that the disease could exist for a year or several years 
prior to the appearance of any external manifestation; 
and that it begins insidiously, starts slowly, and may be 
present for some period of time without the patient being 
aware that anything very much is wrong. (J.A. 85 A) 

Dr. Pinkney testified (J.A. 55A) that the plaintiff had 
conditions which are accepted to be the probable cause or 
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precipitating factors of scleroderma. He earlier had de¬ 
tailed (J.A. 42A, through 46A) the causes of scleroderma 
as (1) disease of the parathyroid glands affecting calcium 
metabolism in the body (2) stress and strain causing the 
adrenal glands to secrete more adrenalin, (3) sex hor¬ 
mones, and (4) tissue hypersensitivity to certain bacteria 
or certain toxins, chemicals or drugs. 

Dr. Hussey confirmed these theories, (J.A. 88A and 
89A). He also confirmed that physical trauma and emo¬ 
tional trauma can cause a glandular and a chemical in¬ 
balance of the body ( J.A. 89A). 

At no time during the entire trial of this cause did the 
defendant make any objection to any of the evidence 
showing that plaintiff was suffering from an enlargement 
of the heart, fibrosis of the lungs, or an involvment of 
the pancreas, as a result of this accident 

RULES INVOLVED 

Rule 15 (b), Federal Rules of Civil Procedure r 
“AMENDED AND SUPPLEMENTAL PLEADINGS 

“(b) Amendments to Conform to the Evidence. 

“When issues not raised 'by the pleadings are 
tried by express or implied consent of the par¬ 
ties, they shall be treated in all respects as 
if they had .been raised in the pleadings. Such 
amendment of the pleadings as may be neces¬ 
sary to cause them to conform to the evidence 
and to raise these issues may 'be made upon 
motion of any party at any time, even after 
judgment; but failure so to amend does not 
affect the result of the trial of these issues. If 
evidence is objected to at the trial on the ground 
that it is not within the issues made by the 
pleadings, the court may allow the pleadings to 
be amended and shall do so freely when the 
presentation of the merits of the action will be 





subserved thereby and the objecting party fails 
to satisfy the court that the admission of such 
evidence would prejudice him in maintaining his 
action or defense upon the merits. The court 
may grant a continuance to enable the objecting 
party to meet such evidence.” 

SUMMARY OF ARGUMENT 

Defendant cannot raise, for the first time on appeal, 
objections to the admission of evidence that plaintiff was 
suffering from an enlargement of the heart, fibrosis of 
the lungs, or an involvment of the pancreas, as a result 
of this accident. 

Defendant cannot contend that evidence was improperly 
received that plaintiff was suffering from scleroderma 
as a result of this accident, or that the trial judge erred 
in instructing the jury that they could compensate the 
plaintiff for the disease of scleroderma if they found as 
a fact it was either caused or aggravated by the acci¬ 
dent, when the defendant’s counsel injected- the issue of 
scleroderma into the case in his opening statement, and 
such issue was tried by the consent, express or implied, 
of the parties. 

Defendant cannot now claim surprise, when he failed 
during the trial to claim surprise, make known to the 
trial judge any problem of meeting the evidence, or ask 
for a continuance, and had indicated his readiness and 
willingness to try the issue of scleroderma by injecting 
it into the trial in his own opening statement. 

ARGUMENT 

Injection of Scleroderma Into the Case 

The contention by the defendant that it was error for 
the trial court to receive evidence from the plaintiff re- 
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garding her condition of scleroderma is the very crux of 
this appeal He argues, for the same reasons (Appel¬ 
lants Br. 16), that it was also error for the trial court to 
instruct the jury (J.A. 106A-107A) regarding sclero- 
derma. These contentions are pitched upon the sole 
ground that scleroderma was not specified by the plain¬ 
tiff in her complaint, or in the pretrial order, as one of 
plaintiff’s specific injuries. At pp. 15-16 of his brief, de¬ 
fendant sets forth in detail that, because of that lack of 
specification, defendant determined upon the trial strategy 
of admitting liability in its opening statement to the jury, 
with the expectation of holding the jury’s consideration 
of damages for plaintiff’s injuries to the specific injuries 
set forth in the complaint and pretrial order. 

Defendant admits that they knew at least two weeks 
before trial that plaintiff was suffering from scleroderma. 
Obviously defendant could have known this at least ten 
months earlier, if they ever had had plaintiff examined, 
or if they had inspected the hospital record earlier than 
two weeks before trial. Plaintiff, for many weeks, had 
tendered defendant authority to make such an inspection. 

Defendant might be in a better position to make its 
present argument, if the defendant’s counsel himself had 
not injected the issue of scleroderma into this trial in his 
opening statement to the jury (J.A. 14A, B. 36, 37). 
Plaintiff’s counsel had not referred to it in his opening 
statement. 

' i 

Defendant’s first comment during the trial, which cer¬ 
tainly does not constitute an objection, (J.A. 25A, 26A), 
was made to plaintiff’s testimony to the skin on her 
hands and other parts of her body becoming stiff, tight 
or shiny. At that time Mr. McCarthy went to the bench 
and stated: 

‘‘Your Honor, as long as this scleroderma is the 
disease, . . . (describing the disease) ... I don’t 
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know whether Mr. Alexander is claiming that as a 
result of this accident or not. Of course, it is not in 
the pretrial order, as one of the residuals caused by 
the accident or aggravated by it. 

“Now, I would like it made clear to the jury that 
this condition for which she was confined the last two 
times, as we will show in time, is not a result of this 
accident." 

Mr. McCarthy, himself, first injected scleroderma into the 
case in his opening address to the jury. His remarks to 
the jury were that he intended to show that, upon her 
third admission to the hospital after the accident, plaintiff 
had scleroderma, which “is a disease of the blood system; 
that whether that would “impede healing is a question for 
doctors to answer; and that the “health background is 
a contributing factor”. 

He thereby not only injected scleroderma into the case, 
but plainly indicated he was going to contend that it was 
a preexisting condition which had impeded the healing 
of the injuries received in this accident; and that that 
would be a question on which doctors were going to 
testify. 

His first remarks to the trial judge, set forth above, 
confirmed that he intended 1 and was prepared to make 
this question the primary issue in this trial. He con¬ 
firmed this when he announced to the trial judge at the 
.bench, during the questioning of the plaintiff, “we will 
show in time, (scleroderma) is not a result of this acci¬ 
dent” (J.A. 26A). 

Then he called Dr. Hussey, whom he had testify (J.A. 
86A) that the onset of this disease is insidious, and 
could exist for a year or several years prior to any ex¬ 
ternal manifestation. Clearly he intended to create the 
issue, and the impression, that this disease had been of 
long standing, and preexisted the accident, and had 
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impeded healing of the injuries which resulted from this 
accident. 

It therefore became, as the trial judge stated (J.A. 
26A) a subject of proof, just a straight issue of fact, and 
the 12 people on the jury would decide which is correct 

With the issue thus presented to the jury, the trial 
judge very properly gave the instruction (JA. 106A, 
107A) of which defendant complains. The defendant now 
contends that the jury should not have had any instruc- j 
tion whatsoever to guide them on this issue. 

An Issue Tried by Consent 

I 

The appellee (plaintiff) contends that appellant’s pri- | 
mary point is that no evidence of scleroderma should | 
have .been received, and no instruction thereof given, be- j 
cause scleroderma was not specified in the complaint or j 
pretrial order. 

The appellee’s answer to this is firstly that under the j 
pleadings, as held by the trial judge (JA 26A), the 
plaintiff properly contended that the injury produced the 
disease. Secondly, and decisively, because of the injec- j 
tion of scleroderma into the case by defendant’s counsel j 
in his opening statement and otherwise, the question of 
whether scleroderma was one of the conditions or inju¬ 
ries sustained by the plaintiff as a result of this acci¬ 
dent, was an issue tried by express or implied consent of 
the parties. 

Under Rule 15 (b), F. R C. P., such issues shall be 
treated in all respects as if they had been raised in Hie j 
pleadings. Amendment of the pleadings to conform to 
the evidence and raise such issues may be made. If evi- j 
dence is objected to at trial on the ground of it is not 
pleaded, the court may allow the pleadings to be amended, j 
and shall do so freely. Most importantly, the rule pro- j 
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vid'es that “failure so to amend does not affect the re¬ 
sult of the trial of these issues”. 

Rudd v. American Packing & Provision Co., 177 
F. 2d 538 (C.A. 9th, 1949). 

“. . . if amendment of the pleadings to conform to 
the proof should have been made, this court mil pre¬ 
sume that it was so made. Failure to amend will 
not affect the result of the trial of the issues actually 
presented.” 

In Bucky v. Sebo, 208 F. 2d 304, (C.A. 2nd, 1953), it 
was held that Rule 16 regarding pretrial orders, is to be 
read in the light of Rule 15 (b) concerning issues tried 
by express or implied consent; and that the trial judge 
is at liberty to consider an issue referred to it at the 
trial and not objected to, even though it is not mentioned 
in the pre-trial order. 

In El Paso Electric Co. v. Surrency, 169 F. 2d 444, 
(C.A. 10th 1948), it was held that the defendant could 
not complain of evidence which was brought out on exam¬ 
ination of defendant’s own witness by its own attorney. 

In United Clay Products Co. v. Linder, 73 App. D.C. 
389 (1941), this court held that when evidence is intro¬ 
duced, without objection, on an issue not raised by the 
pleadings, and the adverse party introduces contrary evi¬ 
dence, the issue should be treated as if raised in the 
pleadings. 

In Shelly v. Union Oil Co. of Calif., 203 F. 2d 808, 
(C.A. 9th, 1953), it was held in a personal injury action, 
that it was not error to instruct the jury on contributory 
negligence, although not pleaded in the answer, where evi¬ 
dence on this issue was introduced without objection. It 
was also held that the defendant was properly allowed to 
amend its answer subsequent to the judgment to plead 
contributory negligence, although such an amendment was 
not necessary. 
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In Hutchins v. Akron, C. <S> Y. R. Co., 162 F/ 2d 189, 
>(€.A. 6th, 1947), it was held that where issues not raised 
by the pleadings are tried ;by consent of the parties, they 
are treated as if they had been raised in pleadings, and 
the failure to amend the pleadings to conform to the evi¬ 
dence dees not affect the result of the trial. 

Appellee believes that the decision of this court in 
Rabenovets v. Crosslamd, 78 U.S. App. D.C. 54 (1943) is 
conclusive on this question. There it was held that if the 
complaint in a personal injury action does not give ade¬ 
quate notice of the nature of the injuries the defendant 
would be entitled to a continuance upon request; but that 
the trial court did not err in admitting testimony as to 
injuries different from those alleged in the complaint 
where the defendant objected to the testimony but did not 
request a oontimtance to meet this new claim of injury. 

Appellant’s Claim of Surprise and Prejudice 

At no time during this trial did defendant’s counsel 
claim surprise upon the issue of scleroderma, or upon 
any issue. In view of his opening statement to the jury, 
that “the evidence will show a diagnosis of a disease 
called scleroderma,” and his raising of “a question for . 
the doctors to answer”, defendant’s counsel could not 
claim surprise in good faith. 

At no time during this trial did defendant’s counsel 
move for a continuance to prepare to meet the issue of 
scleroderma. In fact, he did not do so 'because he was 
prepared to meet it. In his closing argument to the jury, 
defense counsel stated (B. 373): 

“Dr. Hussey was a defense witness. Mr. Alexan¬ 
der mentioned that we have brought the very best 
medical testimony that we could. I think that is 
true. I don’t think there is any question about it, 

. . . , The man is the most highly qualified man on 
this disease on the Eastern Seaboard.” 
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The trial judge held (J.A. 109A) that defense counsel 
had not moved for a continuance, and (J.A. llOA) that 
no surprise had been shown by the defense. Defense 
counsel stated his position (J.A. 109A) as being: . I 

certainly do not feel I had to move for a continuance.’ 7 

Appellee believes that the decision in Babenovets v. 
Crossland, supra, disposes of the question of surprise 
and prejudice. In nearly identical circumstances, where 
the defendant objected to the testimony but did not ask 
for a continuance, this Court held that it was “satisfied 
that there was no prejudicial error in admitting the testi¬ 
mony.” 

Appellant raises, for the first time on appeal, objec¬ 
tions to the admission of evidence that plaintiff was suf¬ 
fering from an enlargement of the heart, fibrosis of the 
lungs, and an involvement of the pancreas as a result of 
this accident. At no time during trial did appellant ob¬ 
ject to such evidence. Moreover, appellant developed dur¬ 
ing trial (J.A. 105A and 106A) that the heart and lung 
condition were indicative of scleroderma diagnostically. 

Although they are entirely outside of the record, ap¬ 
pellee feels required to reply to appellant’s statements 
(Br. 11) regarding conversations between counsel prior 
to trial. Appellant’s reference to discussions at consider¬ 
able length “in this case of admitted liability” is a mis¬ 
statement, if not a deception At no time prior to his 
opening statement to the jury did appellant’s counsel 
acknowledge liability, or even intimate that he would do 
so. At no time did counsel discuss “the extent of injury” 
sustained by plaintiff, except the amounts of her special 
damages, and the fact that the doctors were no longer 
talking of amputating plaintiff’s right leg. The discus¬ 
sions involved solely the amounts of money respective 
counsel would recommend as to settlement. 


\ 
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Appellant’s Comments About Trial Judge 

At pages 14 and 15, the appellant has made certain 
observations about the trial judge’s remarks, and the 
trial judge’s misunderstanding of pretrial procedure. 
These observations, and appellant’s arguments based upon 
them, are made as though the appellant himself: 

(1) had not injected the issue of scleroderma into 
the case in his opening statement (B. 37, J.A. 14A), 

(2) had not told the Court (J.A. 26A) that “we 
will show in time that this condition is not a result 
of this accident”, and 

(3) had not had his own doctor testify (J.A. 86A) 
that this disease could exist for a year or several 
years prior to external manifestation. 

_ f 

The appellant did these things, however, and the trial 
court’s remarks and rulings must be viewed in the light 
of those circumstances. Appellee submits that the trial 
court recognized that by those acts the appellant made 
the issue of scleroderma one tried by consent, recognized 
that the appellant made no showing of surprise (Tr. 
442), and recognized that the appellant failed at any time 
to request a continuance (Tr. 422 and 441). In these 
circumstances the pleadings and pretrial order were not 
rigidly binding. Further, in these matters, appellee be¬ 
lieves that the trial court showed a greater understand¬ 
ing than appellant’s counsel of our pretrial and trial 
procedures. 
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CONCLUSION 

The issue, as to whether or not scleroderma was an 
element of plaintiffs damages as a result of this acci¬ 
dent, was actually litigated by the consent of the parties. 
The record of the trial clearly reveals that the appellant 
made no showing of “surprise”. The appellant made no 
request for a continuance to further prepare his case. 
For these reasons the appellee strongly urges that the 
finding and verdict of the jury in favor of appellee 
should be affirmed. 

Respectfully submitted 

JoHsr Alexander 
James K. Hughes 
630 Woodward Building, 
Washington 5, D. C., 
Attorneys for Appellee 
Daisy McKenzie 






